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The Honorable Clyde E. Herring 
New I. C. C. Commissioner 


President Eisenhower nominated Mr. Clyde E. Herring, Democrat, 
of Des Moines, Iowa, as a member of the Interstate Commerce Commis- 
sion. The United States Senate received the President’s nomination 
on August 21 and confirmed it on August 27, 1959. He was appointed 
to fill the unexpired term of former Commissioner Richard F. Mitchell, 
who retired June 15. The term expires December 31, 1963. The Asso- 
ciation of Interstate Commerce Commission Practitioners had recom- 
mended Mr. Herring’s appointment to the President. 


Commissioner Herring is the son of Pearl S. and Clyde L. Herring, 
a former governor of Iowa, as well as a former member of the United 
States Senate. He was born on March 24, 1915 in Des Moines and 
educated in the public schools of that city. He holds a bachelor of arts 
degree from the State University of Iowa, awarded in 1937; and his 
bachelor of laws degree from Drake University, 1940. He was admitted 
to the Iowa bar and began private practice that same year. 


During World War II, Mr. Herring served in the 168th Infantry, 
34th Division, United States Army, and was promoted to rank of Major 
in 1945. He is a member of the American Legion and the Veterans of 
Foreign Wars. 


After his discharge from the Army in 1945, he returned to Iowa, 
where he served as assistant county attorney of Polk County, and as a 
district supervisor, United States Census. He was elected county attor- 
ney for 1951 and 1952 and re-elected for 1953 and 1954. He was 
Democratic candidate for governor of Iowa in 1954. When nominated 
by the President, he was engaged in general law practice with the firm 
of Davis, Huebener, Johnson, Herring and Burt. 


Mr. Herring holds membership in various civic and professional 
organizations, including the Chamber of Commerce, Child Guidance 
Center and the Health Center of Des Moines, the Iowa Society for 
Crippled Children, the Polk County, Iowa State and American Bar 
Associations. He is a member of the Board of Trustees, Plymouth 
Congregationalist Church. 


His wife is the former Mary Louise Becker, and they have two 
young daughters, Victoria Louise, who is twelve, and Mary Jane, age 
nine. The family residence in Des Moines is at 640 Forty-fourth Street. 


-s 








Ceremonies Honoring Richard F. Mitchell and 
Clyde E. Herring 


The Interstate Commerce Commissioners, members of the Commis- 
sion staff, members of the Commission’s bar, and guests assembled in 
Hearing Room B, the Commission building, at four o’clock in the after- 
noon of September 21, 1959, to honor former Commissioner Richard F. 
Mitchell upon his retirement from the Commission and the new Com- 
missioner, Clyde E. Herring, upon his appointment to succeed Judge 
Mitchell. Recognition was also given to the reappointments of Commis- 
sioner Howard Freas and Commissioner Abe McGregor Goff, each for 
another term. 

Chairman Kenneth H. Tuggle presided and introduced the follow- 
ing guests: 

The Honorable Charles Evans Whittaker, Associate Justice of the 
United States Supreme Court, who administered the oath to Commis- 
sioner Herring; Mrs. Richard F. Mitchell, Mrs. Clyde E. Herring, Vice 
Admiral Ralph E. Wilson, Deputy Chief of Naval Operations; Mrs. 
James Richards and her son; Mr. Frank W. Davis and Mr. Berry O. 
Burt, former law partners of Commissioner Herring; and the Honorable 
Howard C. Reppert, of Iowa, a member of the State Legislature. 

Former Commissioners Clyde B. Aitchison, Colonel J. Monroe 
Johnson, J. Haden Alldredge and James K. Knudson were presented 
by the Chair, as were previous Secretaries of the Commission, Mr. 
William P. Bartel and Mr. George W. Laird. Mr. Sam H. Flint, Presi- 
dent, represented the Association of Interstate Commerce Commission 
Practitioners, whose members are members of the Commission’s bar. 

Chairman Tuggle introduced next the representatives of the rail- 
road brotherhoods: 

Mr. W. D. Johnson, of the Brotherhood of Conductors and Brake- 
men; Mr. John W. Turner, of the Brotherhood of Locomotive Engineers ; 
Mr. Glynn Hawthorne, of the Brotherhood of Locomotive Firemen and 
Enginemen; and Mr. W. E. Fravel, of the Brotherhood of Railroad 
Trainmen. 

From the associations representing the modes of transport regu- 
lated by the Commission, the Chairman presented: 

Mr. Daniel P. Loomis, President of the Association of American 
Railroads; Mr. Peter T. Beardsley, General Counsel of the American 
Trucking Associations, Inc.; Mr. 8. Harrison Kahn, from the Motor 
Carriers Lawyers Association; and Mr. Giles Morrow, General Counsel 
of the Freight Forwarders Institute. 

Following the presentation of the guests, Chairman Tuggle spoke 
of Judge Mitchell’s ‘‘long and illustrious career’’ as Chief Justice of 
the Supreme Court of Iowa, his close association with the former Gover- 
nor of Iowa, the father of Mr. Herring, and of Judge Mitchell’s service 
on the bench of the Commission, as dean and colleague. Chairman 
Tuggle read and later presented a testimonial to Judge Mitchell. It 
was signed by the ten Commissioners who served with him just prior 
to his retirement. This eulogy read, in part: 
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* * * As a Commissioner for more than 12 years, and as the 
dean of our bench, you impressed everyone who knew you with your 
moral strength and the courage with which you supported your 
convictions. We shall miss your counsel and view your retirement 
as a substantial loss in our deliberations. * * * 

Please accept our most sincere wishes for a long, happy and 
prosperous life, together with a full measure of success in whatever 
you may decide to do in the years ahead. 


Judge Mitchell, in appreciation of this tribute, replied : 


* * * Mr. Chairman, and members of this Commission, I want 
to thank you from the bottom of my heart for the kind words that 
you have said in that testimonial, and for the many, many kind 
acts that you have done for me during the years that I have been 
here. It has been a pleasure to serve on this Commission. The job 
is a heavy one. I served as a member of the Supreme Court of Iowa 
for ten years, but I don’t hesitate to say that the work of this Com- 
mission is a good deal heavier, and a good deal more difficult, than 
even the court work, or, indeed, Justice Whittaker’s. * * * 


Chairman Tuggle then presented Clyde E. Herring as the new 
Commissioner, commenting that Mr. Herring had been in the ‘‘ forefront 
of the legal, political and cultural life of his State ever since he attained 
his maturity.’’ The Chairman said: 


* * * Tt is a real pleasure to welcome him and his family to our 
group, and to extend our very best wishes for a distinguished and 
successful career with the Commission. 


Mr. Sam H. Flint, President of the Association of Interstate Com- 
merce Commission Practitioners, was then recognized by the Commis- 
sion. Mr. Flint spoke as follows: 


Mr. Chairman, Mr. Justice Whittaker, distinguished Members 
of the Commission, ladies and gentlemen: 

I am grateful to the Commission for affording me on behalf 
of the Association of Interstate Commerce Commission Practitioners 
the opportunity to honor Judge Mitchell and to congratulate Clyde 
E. Herring on his appointment to the Interstate Commerce Com- 
mission and to welcome him to that great informal society of 
economic regulators. 

While some people apparently believe the terms ‘‘economic 
regulation’’ and ‘‘Government interference’’ are synonymous, the 
vast majority of Americans have come to realize that moderate, fair, 
and efficient regulation of business provides the greatest safeguard 
for the private, capitalistic system we cherish. Ours is the most 
productive and most equitable economic system in the world pri- 
marily because we have learned to harness the most powerful force 
on earth—the force of human selfishness. By harnessing—but not 
hamstringing—our innate selfishness we have directed this great 
force to the good of man. 
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The Interstate Commerce Commission was the prototype of 
economic regulation, and we the members of its bar think it is 
today the model for all such regulation. 

Today the more than 4,000 members of our Association (which 
constitutes the unofficial but active bar of the Commission) welcome 
you, Mr. Herring, not only to membership on the Commission but 
as an honorary member of the Association of Interstate Commerce 
Commission Practitioners. We sincerely trust we will not have an 
opportunity to collect dues from you until you reach the age of 
seventy. 

Finally, I wish to remind you, Mr. Herring, that you now are 
in a position which you will never again enjoy after today. Up to 
this moment you have not cast a vote which has displeased a single 
member of our Association, and I am therefore uninhibited from 
casting a unanimous ballot of congratulations and best wishes for 
happiness in and satisfaction from your important new work. 

To this greeting, Mr. Chairman, we wish to add an expression 
of our great affection for Mr. Herring’s fellow Iowan, Judge 
Mitchell, to whom we wish the greatest of happiness. 

Thank you. 


Judge Mitchell was then asked by Chairman Tuggle to escort Com- 


missioner Herring to the bench for the swearing-in ceremony. The oath 
of office was given by Justice Whittaker. 


Commissioner Herring, at the request of the Chairman, then re- 


marked: 


Mr. Justice, Mr. Chairman, members of this Commission, dis- 
tinguished guests, and friends: This occasion, this forum, and each 
of you have combined well to dispel any personal exaltation that I 
might reasonably be expected to have at a moment like this. 

As I stand here I experience a realization of the historical and 
continuing magnitude of this Commission, and of those who appear 
before it. I am acquiring at least a beginning awareness of the 
position that I am now assuming. 

I am very mindful of the heritage that is mine. It is not an 
easy task to follow Judge Mitchell, nor to join equally with members 
of this Commission, but I am strengthened by the realization that 
each of them at one time, as I do today, stood at this threshhold 
of the Interstate Commerce Commission, and then entered into the 
challenging experience that I am sure it must be. 

So to those gentlemen that I may now call my colleagues, to my 
friends who have in so many ways given me support, I can only 
pledge an earnest effort and honest devotion to the tasks which lie 
ahead of me. 

Thank you, Mr. Chairman. 


Chairman Tuggle brought the proceedings to a close with words of 
gratitude to Mr. Justice Whittaker and all those attending the ceremony. 
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The Separation of the Judicial Functions of the 
Administrative Agencies * 


Trends in Our Government and in Our National Life 


By Tue HonoraBLE JOHN J. Fiynt, JR.t 
Member, Committee on Interstate and Foreign Commerce, 
United States House of Representatives 


During the time that I have been a member of the Congress, I have 
served on the House Committee on Interstate and Foreign Commerce. 
Let me add that one of the most pleasant experiences of my Congres- 
sional service, indeed of my professional life, has been my association 
with the Commissioners and the staff of the Interstate Commerce Com- 
mission of the United States. They are indeed able, courageous, high 
type men. It is my pleasure to know them, it is my pleasure to work 
in fields and on matters of legislation which directly affect them, the 
Commission upon which they serve, and the Act of Congress which they 
so faithfully and ably administer. 

It has also been my great pleasure to come to know a great many 
of you and a great many of your counterparts who are not here today, 
to have the pleasure and in so many instances the distinction of prac- 
ticing before the Interstate Commerce Commission of the United States. 

You who are constantly engaging in practice before this great body 
are much more familiar with the detailed mechanics of your own cases 
rig 3 your own problems than I or any member of Congress could expect 
to be. 

On the other hand, we who serve the Congress and perhaps par- 
ticularly those of us who serve on the Committee on Interstate and 
Foreign Commerce are probably more concerned and interested in the 
functions and policies and the results of the work of that Commission 
to determine whether or not it, along with the other administrative 
agencies of our government, are carrying out the expressed intent of 
Congress. 

All of you, I am sure, are well aware of the historical background 
of the delegation of certain powers of Congress, not only to the Interstate 
Commerce Commission but to many of the independent regulatory 
agencies of our government. 

Those great, wise men who drafted the Constitution of the United 
States, in their wisdom were extremely careful in their phraseology to 
provide, among other things, that the regulation of Interstate Commerce 
should be a function of the legislative branch of the Federal Government 
rather than a function of the executive or the judicial branch. 

The exact wording of that expressed intent is, and it is contained 
in the Article of the Constitution relating to the legislative branch: 





* Address at the Thirtieth a Meeting, Association of Interstate Commerce 
Commission Practitioners, May 15, 1959, Hotel Dinkler Plaza, Atlanta, Georgia. 


Democrat, Georgia. A.B. University of Georges 1936; LL.B. George Wash- 
ington University Law School Washington, D 
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The Congress (I will add here in parenthesis, not the courts, 
not the executive branch) of the United States shall have the power 
to regulate commerce with foreign nations and among the states. 


Congress Itself Regulated Commerce Prior to Act of 1887 


From 1789 until 1887, that constitutional mandate was literally 
followed, and the Congress itself did regulate the matters which now 
pertain to interstate commerce, many of the matters which are now 
handled either administratively, quasi-judicially or even judicially by 
the Interstate Commerce Commission. Until that time, indeed until well 
into the twentieth century, for most purposes interstate commerce was 
transportation, no more and no less than transportation. 

The Congress itself performed the duties and the functions that 
are now performed, not only by the Interstate Commerce Commission 
but by its subordinate and integral bureaus therein. 

Prior to 1887, if a carrier undertook to furnish transportation 
service beyond the territorial limits of a given state, that franchise was 
applied for, considered and either granted or denied by the Congress. 
There was no question that control over interstate and foreign commerce 
was vested in the legislative branch of our government and nowhere else. 
It was strictly a matter within the jurisdiction of the Congress, the 
legislative branch of the United States Government. 

Naturally as our country grew and prospered and thrived, the in- 
creasing activity and the extension and expansion of transportation 
facilities, the growth of the transportation industry, had by the mid 
1880’s reached a point where the Congress could no longer carefully 
examine and pass upon the many, many problems which were brought 
then directly to the Congress itself. 

It was of course in the 1880’s culminating with the Interstate Com- 
merce Act of 1887 that the first of the great independent agencies, the 
Interstate Commerce Commission, was created, and by that Act Congress 
delegated to the Commerce Commission the legislative, the administrative 
and many quasi-judicial functions which were formerly exercised by the 
Congress itself. 

The legislative intent of Congress was to create and to establish 
the Interstate Commerce Commission as an arm of the legislative branch 
to carry out and administer the powers, the functions and the duties 
delegated to the legislative branch by the Constitution. 

If the Congress had ever intended to separate the judicial functions 
of the Commissions from the rulemaking and administrative functions, 
it would have sought to do so by Congressional amendment rather than 
by the passage of the Interstate Commerce Act itself. 

I do not believe that it was intended then and I do not believe that 
it is intended now. I believe very strongly that the judicial and quasi- 
judicial functions of the administrative agencies are so closely inter- 
woven with the administrative and rulemaking functions of those 
agencies, that an attempt to separate them would destroy the very 
pattern of legislative control over Interstate and Foreign Commerce 
which is so clearly defined and vested in the legislative branch by the 
Constitution of our government. 
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When your incoming president asked me to join you today and to 
participate in this your annual meeting, I accepted with pleasure because 
I have long looked forward to coming down and to meeting with you 
and to perhaps give to you some of my ideas on this question, not the 
question directly assigned to me by him, but more or less on the question 
of the efforts now being made to separate the judicial functions of the 
administrative agencies, and to vest them in the so-called administrative 
courts. 

I have tried in the very brief summary that I just gave you to give 
you something of the historical background of these administrative 
agencies. 

You are aware, of course, that a definite and perhaps consistent 
effort is now being made, it may even be intensified, and that an effort 
will be made to attempt to emasculate many of these administrative 
agencies including the Interstate Commerce Commission itself by trans- 
ferring many of the duties, functions and responsibilities of these agen- 
cies to so-called administrative courts. 

Fortunately, I believe in the public interest the impetus so far has 
not been great. Its chief proponents appear to be certain segments of 
the Administrative Law Section of the American Bar Association, its 
chief proponents appear to have been a few theorists in the field of 
administrative law. 

There is no indication, however, that I can see at the present time 
that the Congress of the United States has any intention to strip the 
administrative agencies of their delegated powers or to create new 
myriads of administrative courts. 

One of the primary functions for this is the prevailing sentiment 
in Congress, first of all, that the agencies are doing a good job, and 
second, that if such administrative courts should be created, that such 
courts would be neither judicial nor administrative in their nature, and 
in their character, and that the creation of such administrative courts 
would only tend to confuse the issue which is presently clear and should 
continue to remain clear, accurate and concise. 


Administrative Courts Would Serve No Useful Purpose 


I personally feel that the creation of a system of administrative 
courts would serve no useful purpose. I believe that such a creation of 
a new system of courts would cause duplication of many of the functions 
which are now performed by the administrative agencies, and even if 
additional courts were created, there would necessarily have to be a 
provision for appellate procedure to both the United States Court of 
Appeals and to the Supreme Court. These appellate procedures already 
exist. 

An administrative court would not be consistent with our concept 
of American jurisprudence. Its duties for the most part would be those 
which require an intricate knowledge of administrative procedures. One 
thing that can be said with certainty is that if the judicial or quasi- 
judicial powers of the administrative agences should be transferred to 
either the new administrative courts or to existing federal courts, it 





10 I. C. C. PRACTITIONERS’ JOURNAL 





would result in an almost insurmountable delay, because the creation 
of a new court would simply provide an additional step in what is 
already sometimes a tedious procedure. 

To transfer the judicial or quasi-judicial functions of the adminis- 
trative agencies to an existing federal court would further congest the 
— badly crowded civil dockets of those courts all over the United 

tates. 

At this point, however, I would like to sound this note of warning. 
The most certain way to force the creation of administrative courts 
would be action by the agencies themselves, actions which would tend to 
hand down findings, conclusions, rulings and orders which are not in 
accord with the preponderance of the evidence. 

In an effort to give broad latitude to the independent agencies of 
government, particularly in the performance of their quasi-judicial 
functions, the Congress of the United States in the Administrative Pro- 
cedure Act provided for the substantial evidence rule. If the adminis- 
trative agencies or any of them ever become too arbitrary or whimsical 
in making their orders and rules, and there is a strong possibility that 
the Congress of the United States would not only repeal the substantial 
evidence rule, but in an effort to correct flagrant abuses should they ever 
exist, then it might go one step further and create this system of ad- 
ministrative courts which I hope will not come to pass. 

As long as the administrative agencies of the United States continue 
to base their findings and conclusions, their rulings and their orders, 
upon the best evidence in any contested case, and as long as the actions 
of these agencies continue to be in the public interest, then it is my belief, 
certainly it is my hope, that there will be no serious effort made to strip 
the administrative agencies of their judicial or quasi-judicial functions 
and powers. 


Trends in Our Government and in Our National Life 


Now, let me go somewhat afield from the subject assigned to me 
today and talk to you briefly about certain trends in our government 
and in our national life, as I see it. 

It is of primary importance that public faith in our system of 
government not only be maintained, but that it be preserved and 
strengthened. When public faith in government is destroyed, chaos 
naturally follows, and from chaos tyranny comes to take the place of 
liberty and freedom, and the price that the people pay is the loss of all 
their liberties. 

I am not talking about second- and third-rate nations, I am talking 
about our own United States of America, and perhaps the most certain 
way to destroy everything which we cherish and which we hold dear will 
be for the American people generally to adopt the attitude that ‘‘It can’t 
happen here.”’ 

Today we are seeing evidence of monstrous and horrible adminis- 
tration of government on every level. We are seeing things happen all 
around us which, if not checked, will surely destroy the very core of 
our way of life and our very government and our very nation itself. 
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Government spending today stands at an all-time high for peace- 
time spending. It has gone completely beyond the bounds of all reason. 
The national debt of the United States today is greater than the com- 
bined national debts of all other major nations in the world, and not 
only this but a growing list of states of the United States are also finding 
themselves in serious financial difficulty. 

It can be said almost with certainty that the only states which today 
are free from possible financial destruction within the foreseeable future 
are those which have kept themselves on a pay-as-you-go plan, and which 
have been by their constitutional limitations forced to keep their expen- 
ditures in line with their anticipated revenues. 

Today every sizable voting group, nearly every phase of American 
economic life is demanding its share of gigantic subsidies. Today, and 
this is not an overstatement nor is it a reckless statement, the major 
industries and the major companies in the United States of America 
today are receiving more in the form of government contracts sometimes 
nothing more or less than outright subsidies, than they are paying to 
the United States government in the form of taxes for the support and 
maintenance of our very government. Legislation today is being cut 
loose from principles. In its place, we are having expedient improvisa- 
tions of surrender to the blackmail of minority pressure groups from 
every direction. 

Taxes are skyrocketing by the most vicious and cruelest form of 
all taxation, and that is by a periodic and almost annual extension of 
the debt ceiling which will eventually be the worst form of taxation 
that could possibly come, because it could reach the point, and this is 
not beyond the bounds of possibility, where it would take a bushel 
basket full of our present day currency to buy a pair of shoes or a 
loaf of bread. 

Public debt has mounted to almost astronomical height and cannot 
be paid off except by inflation of a ruinous type or a complete repudia- 
tion of the national debt, and if any of you want to see the thing that 
can happen to a nation by such inflationary measures, you have only to 
look at Germany at the end of World War I and France at the end of 
World War II. 

It brought about the most unstable system of government in both 
countries that the world has ever known. 


Federal Debt A Time Bomb 


The federal debt of the United States can be described only as a 
time bomb hanging over the security of our government, our people and 
our way of life. It today stands at two hundred eighty-eight billions 
of dollars. It is probably going to have to be increased during this very 
session of Congress,* and in the event that a shooting war should take 
place, it is not beyond the realm of possibility that if that war lasted 


*H. R. 7749 raises permanent debt limit from $283 billion to $285 billion and 
provides for temporary increase during fiscal year of $10 billion. This makes the 
overall debt limit for fiscal year 1960, the amount of $295 billion, $10 billion of 
Tene 30. 1959 Nw temporary. (Public Law 86-74 signed by President Eisenhower 

une 30, : 
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as long as two and a half years, that the national debt of our country 
would approximate one trillion dollars. 

Federal spending for fiscal 1959 is estimated by the best information 
that I could obtain this week to exceed federal revenues for this year 
by 12.9 billions of dollars. 

It sometimes seems that it is the popular thing to do to continue 
to spend and spend, to promise more and more of what we don’t have 
and more and more of that which is taken from the people until the 
point may be near at hand where all citizens are expected to receive 
something from the government instead of contributing to its mainte- 
nance and to its preservation. 

Let us briefly review the history of our own nation. It is self- 
evident and clear that those who created and formed this new govern- 
ment out of a wilderness did not expect federal aid in their efforts to 
lay the foundation for the United States of America. 

After the Constitutional Convention of 1787 had adjourned, some- 
one asked Dr. Benjamin Franklin what had been wrought by the men 
who labored there. 

Dr. Franklin is reported to have replied, ‘‘A republic, sir, if you 
ean keep it.’’ 

What they did in founding our nation, they did with their own 
abilities and what they provided in the way of federal services they 
paid for at the time that those services were provided. They would not 
have dared to pass on a debt so large to those who took their places that 
it could not reasonably be expected to be repaid. 

We need only to look back less than a hundred years to see that 
the people of a prostrated South repaired their homes and their very 
section of this country from the ashes and devastation of war and they 
neither asked for nor received federal aid with which to do it. 

The Americans who gave us our heritage earned and provided for 
themselves. All that they had was character. All that they did was 
work. What they wanted and what they got was self-respect in the crea- 
tion of the greatest form of government and the greatest way of life 
ever known in the entire history of civilized man. Those who gave us 
our America which we have today and which we enjoy did not sacrifice 
principle for expediency. They were not willing to appease in the 
name of compromise. 

If you and I will preserve our nation, if we are to return to a 
type of government which has led us to the very pinnacle of civilization, 
then it is the solemn and sacred responsibility of each one of us in 
whatever capacity we may serve, in public and in private life as well, 
to be willing to stand up and be counted against the efforts of those 
who are determined to wreck our Constitutional processes, destroy our 
government, our people and our way of life. 

We are today engaged in a fight against the same things which have 
destroyed government after government and nation after nation and 
people after people down through the recording of history of civilized 
man. 

But lest I end on a dark and bleak note, let me tell you with all 
the confidence that I can, that I do not despair of America, the American 
form of government, the American Constitutional processes. 
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On the other hand, I have strong faith in them. I have faith that 
the American people will awaken to strike back at the insidious forces 
of communism and subversion, not merely in the Kremlin in Russia, 
but here in our own midst, who seek to destroy everything that stands 
for the America that we know. 

I have faith that public opinion in the United States will force 
corruption, dishonesty and appeasement out of every phase of our na- 
tional life and out of every echelon of government. 

I have faith that some day again we may see candidates for the 
President of the United States, the highest office in our land, who shall 
once again speak of self-reliance, hard work, thrift and self-respect. 

I hope to see those aspiring for that office cease their shibboleths of 
giveaway, of more for nothing, of unbalanced budgets and of compromise 
with pressure groups of all kinds. 

I have faith in these things because I have faith in America. I 
believe that Americans wherever we are found still bear allegiance to 
the form of government which has given to all American citizens that 
greatest way of life since the Man of Galilee preached this way of life 
on the shores of the sea that bears his name. 

I have faith that we shall pass on a great legacy of a free America 
to generations and centuries yet unborn, of every man and every woman 
in a free Jand. 


“What Kind of a Country Are You Leaving Me?” 


When young Americans shall ask us the question, ‘‘ What kind of 
country are you leaving me?’’ I hope that each of us can tell them with 
all truth and sincerity that we shall leave them an America just as 
strong, just as fine and just as great as we found it when we first came 
to this land. 

A good many years ago I saw a reprint of an article about a small 
boy apparently asking from an open heart that very question. It went 
something like this, and with this thought I would like to leave you today. 

This youngster, perhaps he may have been on his way to a fishing 
hole or may have been on the way to a sand-lot baseball diamond, stopped 
and turned long enough to look back and cast a glance in the direction 
of you and me, and this is what he said: 


What kind of country are you leaving me? I am just a kid 
now, but in a few short years I will be grown and I am wondering 
what kind of country we will have then. When I am a grown man 
with a family, will I be allowed to run my own life, or will I be 
just a number in a government file? 

When I get sick, will I go to the doctor of my choice or to a 
government doctor to which I am sent? 

When I want to buy a house, will I be able to build one or buy 
one just as good as I can make it, or will it be a government-built 
house, worth only part of what the government taxes you and me 
for housing? 

Will I be able to pick my own job or will I have to take what- 
ever job some bureaucrat assigns to me? 
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Will I get a chance to make my own way in competition with 
others? If I work a little harder or better or get lucky, will I be 
able to keep any more of what I earn than the other fellow who 
didn’t work as hard or as well or got as lucky as I did? 

If I happen to earn twice as much, will I be taxed four times 
as much? 

It seems to me that the answers to all of these questions depend 
on how you grown-ups act and vote during the years ahead while 
I am growing to American manhood. And that is why I just hope 
you will remember one thing about this country, just don’t forget 
that the only reason Americans produce so much more and live so 
much better than anybody else is that they have the whopping 
supply of tools of production in which people are willing to invest 
their savings. Why not hold off turning everything over to the 
government so that the government can issue it back in the form 
of so-called security and welfare benefits? 

In short, how about giving me a chance at America the way 
you found it when you first came of age? 


It is, my friends, the sacred responsibility, the solemn obligation 
of each of us to see to it that as we pass through this scene upon which 
we serve, that every act that we do, indeed that every word that we 
speak and that every thought that we have will be in the direction of 
giving that young man who asked that question ‘‘ What kind of country 
are you leaving me?’’ as great a country as was given to us, the greatest 
legacy that a free country has ever received. 

















“Expedition of Commission Proceedings” 
A Panel Discussion 


The Association of Interstate Commerce Commission Practitioners, 
in annual meeting at Atlanta, Georgia, presented as its third business 
session on Friday morning, May 15, 1959, a panel discussion on ‘‘ Expe- 
dition of Commission Proceedings.’’ 

Moderator for the discussion was the Honorable Charles A. Webb, 
junior member of the Interstate Commerce Commission. Panel members 
were Mr. John R. Turney, of the law firm of Turney and Turney, 
Washington, D. C., and Mr. Stephen A. Aplin, Director, Bureau of 
Rates and Practices, of the Interstate Commerce Commission. 

Commissioner Charles A. Webb, Moderator: President Travis and 
members of the Association, it is my pleasure to present to you today 
two very capable participants in this panel discussion, Mr. John R. 
Turney and Mr. Stephen A. Aplin. 

But before introducing these distinguished gentlemen, I would like 
to make a few preliminary observations on ‘‘Expediting Commission 
Proceedings’ in an effort to help put the subject in its proper 
perspective. 

As you know, I have been a member of the Commission now for only 
seven months, and seven months happen to be the average time from 
the date of filing a formal proceeding to a decision or some other form 
of closing action; so I guess in one sense right at the moment, my posi- 
tion is somewhat enviable. I just haven’t been there long enough to be 
held personally accountable for any old cases on our docket! 

However, if I have the privilege to attend one of your meetings 
three or four years from now, there will undoubtedly be a few cases, 
not many I hope, but undoubtedly a few pending at that time which 
have come to me during the past seven months. Of course, there will 
be a good reason in each instance for delay. There always is. 

But if proceedings three or four years old are embarrassing to the 
Commission and injurious to the parties, and they usually are, then 
—_ reasonable effort ought to be made to expedite the Commission’s 
work. 

Certainly no one is in a better position than you to offer constructive 
criticism and helpful suggestions. 

The Commission has made considerable progress in the matter of 
expediting its proceedings. During 1958, the Commission disposed of 
7,338 formal proceedings. This is 20 per cent more cases than were 
disposed of in 1957. 

This sharply increased rate of production was achieved with the 
expenditure of only four per cent more man power in the major pro- 
ceedings bureaus. 

In 1957, the Commission instituted a program to dispose of the older 
proceedings. As a result, the average age of all pending proceedings 
was reduced from seven and a half months on January 1, 1957, to six 
months on December 31, 1958. 
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The Commission is constantly studying its own organization and 
procedures in an effort to expedite its work load. 

As a result of organizational and other changes, the following 
results have been achieved : 

In 1955, it took the Commission an average of 10.4 months to issue 
its decision in the average investigation and suspension proceeding. 

The current age is only 7.3 months. 

Within the seven months statutory dead line, a decision is reached 
in 61.7 percent of the cases; only four percent require a year or longer. 

In 1955 an application for motor carrier authority in which an oral 
hearing was held required 16 months before the Commission issued its 
final report. 

Currently, it is able to serve its final report in approximately nine 
months. 

In spite of this progress, however, the Commission’s expediting pro- 
gram might well be called ‘‘Operation Treadmill.’’ Our pending case 
load continues to increase because of an even greater increase in the 
number of formal proceedings filed. 

You know the problems connected with the Commission’s work load 
and we look to you for guidance and counsel. 

Various computations have been made which are designed to show 
how often Commissioners are required to vote. One person, so I am 
informed, came up with the figure that each Commissioner had to cast a 
vote once every twelve minutes. 

Now, if these estimates are computed on the basis of a 40-hour week, 
I would say they are considerably inflated. 

But I mention that though because I don’t want you to have the 
impression the Commissioners are just simply highly paid mechanics who 
process in robot-like fashion a growing volume of cases. Many cases 
just don’t deserve twelve minutes’ time, when you come right down to 
it, but there are a lot of other cases, and they may be relatively unim- 
portant, which require a great deal of time. 

So I say this, that when you write a brief or file exceptions, or when 
you are making your record in a proceeding, don’t ever assume that no 
Commissioner is ever going to read it, because, if you do, I think you are 
actually playing a form of Russian roulette with your client. 

Any program to expedite Commission action should be designed to 
give the parties to Commission proceedings substantial justice and in 
that connection, I am sure it is a mistake to draw any pat analogy 
between the Commission and the courts. 

We have far more control over our docket and over our pro- 
ceedures than judges have over theirs. And the Commission, unlike a 
federal district court, is an expert body working in a specialized field. 

Therefore, we have far less excuse if our docket becomes unduly 
stale or congested. And we are almost certain to have such a docket, 
in my opinion, if the work of the Commission is judicialized to a con- 
siderable extent, or to a considerably greater extent than it is now. 

And so I await with interest your views and the views of the dis- 
tinguished panelists on this vitally important subject. 
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The job of introduction, of course, is very simple because you all 
know Mr. Turney. He is a distinguished lawyer in Washington, D. C., 
has been practicing before the Commission since 1915; practicing in 
Washington since 1935. I present to you Mr. John R. Turney. 


Statement of John R. Turney, Panelist 


Member of Law Firm of Turney and Turney, 
Washington, D. C. 


Mr. Moderator and fellow practitioners, I appreciate very much this 
opportunity to say my piece upon a subject about which we constantly 
eomplain and very seldom do anything. 


Cause of Delay 


One of the strongest reasons which led to establishment of the Inter- 
state Commerce Commission was the theory that such an agency, because 
of flexibility and lack of rigidity in procedures, can and should dispose 
of critical issues which arise in regulation more expeditiously than can 
be done by the courts. 

A critical analysis of the Commission’s work reveals that, with 
exceptions, judicialization of procedures, partly imposed by Congress 
and partly by itself, has resulted in a slowdown by the Commission to 
a pace at or below that of the courts. 

A critical analysis of the constant criticism every year of the slow- 
ness of the Commission is something that we should all take very much 
to heart. 

Such an analysis necessarily involves comparisons both within and 
without the Commission and its bureaus which might be taken to be 
odious. I therefore hasten to say that however critical the results of the 
analysis may appear, they are intended to show an impersonal appraisal 
of the organization of the work, the procedures, and methods employed 
and are not directed to the staff or personnel of either the Commission 
or its bureaus. 


Nonadversary Cases 


Duties of the Commission may fall into three categories: First, 
internal administration, which, unfortunately, occupies a disproportion- 
ate part of the time of both the Commission and the staff; second, non- 
adversary quasi-judicial determinations; third, adversary proceedings in 
which the Commission is called upon to decide as between conflicting 
property interests or claims. 


Security Issues 


Nonadversary proceedings arise in practically every phase of the 
work under the several parts of the Act. The most important single 
class of such proceedings is that arising under section 20a of the Act 
involving the authorization of securities issues by rail and motor carriers. 

Prerequisite to such authorization is a finding that the proposed 
issue is for a lawful carrier object, consonant with the performance of 
carrier service, appropriate to accomplish that object, and otherwise com- 
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patible with the public interest. Regulations of the Commission require 
an application which sets forth in great detail matters from which the 
Commission may determine whether the statutory standards have been 
met. Rarely is it necessary to hold a hearing and relatively few of the 
decisions are printed in full in Commission reports. An examination of 
the mimeographed decisions and orders of the Commission made under 
section 20a during 1957 and 1958 shows thut 41 days was the median 
time (that is the time within which 50 per cent of the applications were 
decided) required in 1958 to dispose of such an application. This time 
is measured from the day the application was filed to the date of the 
Commissioner’s first decision. This was 25 per cent slower than the 1957 
median time lag despite the fact in 1957 approximately double the num- 
ber of applications were handled. It was also about twice the time 
required by the Securities & Exchange Commission to process a regis- 
tration statement under the Securities Act of 1933, to which Act the 
securities of air, water and forwarder carriers are subject. 

While the statutory duties under the Securities Act differ somewhat 
from those imposed by section 20a, practically the same information is 
called for by S. E. C. registration statement as is required by the 
I. C. C. Regulations. 

The legislative histories of both section 20a and the Securities Act 
reveal that the purpose of each was to expedite and shorten the period 
of time necessary for the floatation of securities. This is a prime requi- 
site of such regulation because of the extreme sensitivity of the securi- 
ties market to changes which may occur between the announcement of a 
proposed security issue and its public offering. The Securities Act 
establishes a statutory deadline of 20 days within which the S. E. C. 
must act upon the registration statement, a deadline which S. E. C. has 
been able to meet without difficulty. 

The S. E. C. procedure is designed to determine whether or not the 
information submitted constitutes a complete, accurate and candid dis- 
closure of all information surrounding the issuance and the issuer. If its 
examination develops that such is the case, no affirmative action by 
S. E. C. is required. It is only when this examination indicates that 
such a disclosure has not been made that a report and order of the 
S. E. C. becomes necessary. 

On the other hand, while the underlying data to be considered is 
almost the same, the I. C. C. examination is directed to determining 
whether or not the issue is a provident one from the standpoint of the 
carrier and the public. 

Over the long years of administration, the I. C. C. has developed 
definite administrative standards which a carrier security must meet, 
such as the purposes for which securities may be issued, the debt which 
may be incurred in relation to the equity capital, the ability of the 
issuer to service fixed charges, and terms and conditions with respect 
to interest, commissions, discounts, et cetera, which are reasonable. 

These standards have become so well established that in a rule- 
making proceeding they could be defined with such exactness that it 
would be possible to test the application in much the same way the 
S. E. C. tests a registration statement. Such a procedure would elimi- 
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nate the work of writing detailed findings and reports, which follow 
exactly the pattern as a report in a hotly contested rate case. A simple 
order is all that would be necessary in 99 per cent of these proceedings. 
Finally, all these proceedings should be referred to an Employee Board 
under the provisions of section 17 for final decision and the Commission 
thereby, relieved of much unnecessary work. 

If the Commission should establish for itself and its staff deadlines 
within which such applications would be processed, within a very short 
time the end production under section 20a should be as efficiently 
obtained as it is under the Securities Act. 


Other Nonadversary Cases 


The only substantial difference between proceedings under section 
20a and other nonadversary cases is that the former are immediately 
identifiable as nonadversary, while generally the latter require prelimi- 
nary examination to determine whether they have such a status. Once the 
nonadversary status has been determined, however, the procedure might 
well be similar to, if not identical with, that suggested for the considera- 
tion of applications for the issuance of securities and, as in the latter 
case, the matter left to the final determination of an Employee Board 
constituted under section 17 of the Act. This, in addition to speeding 
disposition of these proceedings would free the Commission to handle 
adversary proceedings only. 


Time Lag 


A case by case analysis of all adversary decisions handed down in 
1958 and included in the printed advance sheets of the Commission’s 
reports * reveals that the median time required to process an investiga- 
tion and suspension case from the date of its institution to date of the 
first decision where modified procedure was followed was six months 
and nine days. This was the shortest time lag of any class of adversary 
proceedings. 


* INTERSTATE COMMERCE COMMISSION TIME Lac To INITIAL DECISION 


First Report of Division or Commission, in an Adversary Proceeding, 
Which Was Printed in Full 
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It required 814 months, or 40 per cent, longer for the Commission 
to dispose of an I. & S. case in which oral hearings were had; a full 
year, or 92 per cent longer to dispose of a motor certificate or permit 
proceeding ; 1344 months or over twice as long to decide a formal com- 
plaint or investigation, and 545 days or nearly three times as long to 
decide a carrier adversary finance proceeding. 

The question immediately arises as to why the time required for 
decisions in I. & S. cases under modified procedure should be a fraction 
of that required for the other categories of proceedings. The answer to 
this question probably lies in the following factors which distinguish 
these I. & S. proceedings. They are: (a) a definite fixed deadline within 
which the decision is required to be made; (b) a clearer definition of the 
issues prior to hearing; (c) the use of modified procedure; (d) the 
elimination of proposed reports; (e) existence of an adequate reservoir 
of hearing officers; (f) better preparation and superior trial tactics by 
participating practitioners. 

Is it necessary or desirable that these differences continue? I 
think not. 


Deadlines 


Practically everything we practitioners do is governed by a deadline 
fixed by somebody else. Without them the only thing that would ever 
get a proceeding finished would be the hunger or thirst of self or family. 
The seven-month deadline in the I. & S. proceedings is before Chief 
Examiner Stephen A. Aplin or his assistants from the day the pro- 
ceeding is given a docket number. I imagine, in the absence of any 
information, that this deadline influences the assignment of the pro- 
ceeding, the designation of the hearing officer and the place of hearing 
if there be a hearing. The hearing officer has to keep it in mind in 
fixing brief dates and in preparing his report. The parties must keep 
it in mind in asking for or in agreeing to postponements. Deadlines 
are the insurers of promptness. 

This being true, is it not desirable that the Commission by appro- 
priate rulemaking proceedings set a program of definite deadlines for 
normal application, subject, of course, to relaxation in specific cases 
and for good reason? 

Solely by way of illustration, these deadlines might be 30 days for 
each of the following procedures: (1) Definition of parties, interests, 
issues and assignment of the proceeding; (2) Notice of hearing; (3) 
Filing of briefs; (4) Filing of a proposed report; (5) Filing of excep- 
tions; (6) Replies to exceptions; (7) Preparation and submission of a 
revised final report, and this is heresy, (8) Decision by the Commission. 

The full gamut of such a proceeding would be eight months, plus 
the time of hearing. This hypothetical period is about two months 
longer than now required for an I. & S. ease handled on modified pro- 
cedure; about one month less than an I. & S. case now orally heard; 
four months less than a motor carrier certificate or permit proceeding, 
514 months less than a formal complaint and ten months less than the 
median time required for disposition of a unification proceeding. 
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However, as a corollary to any such time table, consideration should 
be given to other means which are at hand for shortening the proceeding 
and more nearly approaching a six months’ time lag, a target in keeping 
with present day business requirements. 


Definition of Issues 


Decided progress has been made in recent years toward an early 
and clear definition of the issues of a proceeding prior to the time a 
hearing is held, but much remains to be done in this area. A tremendous 
step forward would be taken if, as in application cases, the complainant 
in complaint cases should be required to submit along with his complaint 
the evidence which he believes substantiates it. Likewise, the defendant 
in such cases should be required to submit, instead of the boiler-plate 
and wholly noninformative general denials, the evidence which it pro- 
poses to justify its position. At the present time the applicants for 
licenses are required to accompany their application with evidence which 
in their opinion justifies the license sought. The same thing should be 
required of the protestant of a license. 

If this be done, the examining officer will have in his possession 
within 30 days information upon which he ean readily decide whether 
the case is an adversary one and if he finds that it is not, he is in a 
position to assign it to a nonadversary docket of an appropriate board, 
for disposition, upon the face of the pleadings. If it be an adversary 
one, then he can determine whether there is any real issue of fact in- 
volved, and if not he might refer it to a hearing officer for summary 
action upon the pleadings after the parties have been heard on brief or 
orally. During this period, he should also decide whether or not the 
matter is one which should be handled by modified procedure, and if so 
he should have the power to place it upon the modified procedure docket. 
Finally, and most important, the order assigning the procedure for 
hearing should set forth the issues which are to be determined by the 
hearing officer. 


Modified Procedure 


It has been my observation that modified procedure is successful 
when the bureau or section in charge, the parties and their counsel are 
desirous to make it work; and it is unsuccessful when one or more of 
them are not. The tremendous strides which have been made in the 
disposition of motor carrier licensing applications have been due in 
large measure to the employment of modified procedure. The same 
thing is true with respect to the I. & S. dockets where in 1958, 75 per cent 
of the printed report cases were handled on modified procedure. This is 
an area in which the practitioners can make a real contribution to the 
interests of their clients, which are rarely subserved by delay. 


Proposed Reports 


Examination of the I. & S. decisions in oral hearing cases will reveal 
that in a very large percentage of cases the Commission made the finding 
required by section 8(a) of the Administrative Procedure Act which 
authorizes the bypassing of the proposed report. The Administrative 
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Procedure Act is an illustration of the over judicialization of procedures, 
brought about largely by members of the Bar who did not know, under- 
stand or believe in the administrative regulation of carriers by the 
Interstate Commerce Commission. It adopted the procedures which 
the Commission had developed over many years and which were applied 
in cases where the issues were of such a complexity as to demand a 
proposed report and made it mandatory in all proceedings. 

The proposed report is desirable in some cases but in the great 
majority of cases it entails a waste of at least 90 days in the disposition 
of a proceeding. The finding authorized by section 8(a) of the Adminis- 
trative Procedure Act should be made in cases where the nature of 
the proceeding and the simplicity of the issues do not require this waste 
of time, effort and expense on the part of the Commission and the parties. 


Hearing Officers 


For years I have publicly and frequently argued against the theory 
prevalent among those who would impose further judicialization upon 
the Commission’s practice that one hearing officer is as competent as 
another to hear and determine any proceeding. Time and greater 
experience have convinced me that my position was too extreme and that 
given proper training a large number of the hearing officers and exami- 
ners on the Commission’s staff can equip themselves to hear and deter- 
mine any case that comes before the Commission. As I look around 
the room at my fellow practitioners who are engaged in the general 
practice, I see none who is not competent to accept and try any type 
proceeding. 

At the present time examiners or hearing officers in the Bureau of 
Finance are compartmentalized both by the nature of the proceeding 
and the type (rail or motor) of carriers involved. The result, of course, 
is a tremendous workload on some of them and a much lesser load on 
others. 

So far as 20a proceedings are concerned, the hearing officers are 
not required. The work is that primarily of a securities analyst, and 
there is no reason why the examiners in this section should be part of a 
general examiner force. 

On the other hand, if the unification, reorganization, abandonment 
and rail extension examiners were combined with the Examiners of Rates 
and Practices or with those in the Bureau of Operating Authority, a 
reservoir of examiners would be available which should reduce substan- 
tially the present utterly unreasonable time lag that is required for the 
disposition of this type of cases. 


Trial 


The question of adequate preparation of cases for trial and trial 
tactics is the primary responsibility of practitioners. All of you have 
seen not only the hearing but the ultimate disposition of proceedings 
unduly prolonged by the failure of the practitioners on one or both 
sides to prepare their cases adequately in advance of the hearing and 
also to conduct the hearing itself in the spirit and with the decorum that 
an administrative hearing should be conducted. 
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On occasion I have been offered, and I assume that most of you have 
been offered, retainers by parties who frankly said that the sole purpose 
of their participation in the proceeding was to delay it. Of course, no 
ethical lawyer or practitioner will either accept such a retainer or for 
that matter deliberately prolong or delay a proceeding to advantage his 
client or advertise himself as a practitioner whose services should be 
eagerly sought by potential suitors. 

Many of you know of instances in which proceedings have been 
deliberately delayed. There are many others which have been unneces- 
sarily delayed. Tremendous financial losses have been suffered by indi- 
viduals and corporations parties to Commission proceedings because of 
these delays and much hardship and injustice have been done them. You 
doubtless sense the growing question as to whether or not after all the 
administrative agency such as the I. C. C. is worthwhile and whether 
or not the regulation should be turned over to the courts. 

I trust that we will not live to see that day; upon the other hand 
I feel that every act that the practitioners, the Commission, or its staff 
take which is not conducive to speedy disposition of cases before the 
Commission is reprehensible as a disservice to our clients, to the shipping 
and transportation industries and to the Commission itself. As members 
of the Commission’s Bar, let us not contribute to that disservice. 

I thank you. 

Commissioner Webb: Thank you, Mr. Turney. I am sure that you 
will all agree that was most thought provoking. 

It is now my pleasure to present to you a man whom most of you 
know, Mr. Stephen A. Aplin, Director of Bureau of Rates and Practices. 


Statement of Stephen A. Aplin 


Director, Bureau of Rates and Practices, 
Interstate Commerce Commission 


Thank you, Commissioner Webb, and thank you, Mr. Turney, for 
those kind remarks about I. & S. cases. 

On May Ist, there were on the docket of the Bureau of Rates and 
Practices approximately 1300 cases. During April, 207 new proceedings 
were instituted, and 231 cases were disposed of. 

With a docket of this size, the Commission and this Bureau are 
quite conscious of the necessity for expedition. This is particularly 
true when consideration is given to the fact that a majority of our cases 
are investigation and suspension proceedings which by statutory pro- 
vision the Commission is directed to handle as speedily as possible. 


Goal in I. & S. Cases 


Our goal in I. & S. cases is to process them as quickly as practicable 
so that decisions therein may be reached in the least possible time and, 
in any event, within the seven-month suspension period. Considerable 
progress has been made in this direction. At the present time, most 
of the I. & S. cases are decided within the suspension period. This rep- 
resents a substantial improvement over the situation that existed several 
years ago. Prior to March, 1957, reports and recommended orders were 
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served in all motor I. & 8S. proceedings. In approximately 50 per cent 
of the cases no exceptions were filed to the recommended orders and they 
became effective without the necessity for the preparation and adoption 
of a final report. The disposition of the remaining 50 per cent of the 
cases was delayed by the filing of exceptions and replies to exceptions, 
as well as by postponements granted at the request of the parties, with 
the result that the suspension period expired in many cases before a 
decision could be reached. 

By a minute of March 18, 1957, the Commission directed that, with 
certain exceptions, no proposed report or report and recommended order 
be issued in investigation and suspension proceeding. This action elimi- 
nated the waiting period of 30 days for excepiions and 20 days for 
replies to exceptions in instances in which exceptions were filed. The 
result has been a substantial shortening of the time required for the 
disposition of I. & S. cases. 

Another thing which has helped to speed up the processing of cases 
is the extensive use of the modified procedure. While there are time- 
consuming waiting periods between the filing of pleadings under the 
modified procedure, this procedure on the whole is faster than assigning 
the cases for oral hearing because of the delays incident to fitting the 
eases into appropriate itineraries. 

Frequently itineraries are arranged, but because of postponements 
or cancellations the entire itinerary must be cancelled because there are 
too few cases left to justify sending a hearing examiner into the field. 
This results in undue delays in the hearing of the cases which must 
wait for the next itinerary in the particular area where the cases should 
be heard. 

The hearing and decision in general investigations and other broad 
proceedings necessarily require considerable time. The hearings alone 
in some of these proceedings have extended over a period of one year or 
even two years. An example of this is the Transcontinental Divisions 
case in which the hearings started more than four years ago and have 
not yet been concluded. In the general run of cases, however, the 
Commission is reasonably current. 

In a fairly recent reorganization of this Bureau there were estab- 
lished two final report sections. The examiners assigned to these sections 
prepare final reports, which then are reviewed in the Section of Review 
before circulation to the Commissioners. There is a minimum of delay 
after the cases are submitted and ready for consideration by the 
Commission. 

Most of the delays in the handling of the general run of cases 
occur prior to submission. We are doing everything we can to eliminate 
these delays. There is much room for improvement, but we hope, with 
your help, to shorten the period between institution of a proceeding and 
a decision therein. 


Principal Causes of Delay 


At the present time the principal causes of delays are postpone- 
ments of hearings, the dates for the filing of statements under the modi- 
fied procedure, brief dates, and dates for the filing of exceptions and 
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replies to exceptions. Hearings at times are postponed on the Commis- 
sion’s own motion because of changes in the itineraries. More frequently 
the postponements of hearings and the dates for the filing of pleadings 
result from requests of the parties. 

For example, in I. & S. cases in which hearings have been assigned, 
or modified procedure has been directed, the respondent will file a peti- 
tion seeking vacation of the suspension order and during the pendency 
of the petition do nothing toward preparation for the hearing or the 
filing of a statement of facts and argument under modified procedure. 
As a result, if the petition is denied the respondent is not ready to go 
forward but requests a postponement, which, of course, delays a decision 
in the proceeding. Even though the respondent agrees voluntarily to 
postpone the effective date of the suspended schedules, the decision is 
delayed and the Commission is accused of delay. The same is true of 
postponements of the dates for the filing of briefs, exceptions, and 
other pleadings. 

The Commission has been liberal in the past in the granting of post- 
ponements where the grounds appeared to be reasonable. You practi- 
tioners should cooperate with the Commission by requesting postpone- 
ments only when absolutely necessary and then only for as brief a period 
as practicable. 

Another thing which causes delay in the final decision in proceed- 
ings is the inadequacy of the records. This is particularly true in modi- 
fied procedure cases. We frequently find that the records do not give 
an adequate statement of the facts. It is impossible to reach a satisfac- 
tory decision without a complete statement of the facts. Because of the 
incompleteness of the factual statements in the report, the reviewer and 
the Commissioners’ staffs at times feel called upon carefully to review 
the transcript in an attempt to determine the exact factual situation only 
to find that the record fails to give an adequate statement of the facts. 
This consumes time and delays a decision in the cases. 

The Commission and this Bureau are making every effort to elimi- 
nate unnecessary delays in the decision of cases. I have found you 
practitioners generally to be cooperative and you can be of great help 
by requesting postponements only when they are absolutely necessary, 
by seeing to it that the records made at hearings and under the modified 
procedure give a clear and complete statement of the facts, and that 
your briefs are clear and concise. 

It is the ambition of this Bureau to process the many cases on its 
docket promptly and adequately. The Commissioners have been and are 
most cooperative with us in this effort. I solicit your continued coopera- 
tion and help. Thank you. 


Questions and Answers 


Commissioner Webb: Thank you, Mr. Aplin. I am sure that you 
have questions, that these informative addresses must have raised a lot 
of questions in your minds, so you may fire when ready. Go ahead, if 
anyone has any questions to ask any one of these gentlemen. 
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Mr. Edgar Watkins (Washington, D. C.): When a petition for 
vacation of suspension is filed, does an automatic delay occur in handling 
of the case or does it go on? 

Mr. Aplin: I didn’t get the first part of your question? 

Mr. Watkins: When a petition for suspension is filed, is there an 
automatic delay in the handling of the case or does it proceed as 
ordinary ? 

Mr. Aplin: It proceeds as I said before. Some of the practitioners 
assume that because they file a petition that we are going to postpone 
the date for the hearing, but that is not true. It proceeds. 

Commissioner Webb: Will you please identify yourselves when you 
stand so the reporter can get your name? 

Mr. David G. Macdonald. (Macleay, Lynch and Macdonald, Wash- 
ington, D. C.): I have a question for Mr. Turney. You have indicated 
that acquisition proceedings have the greatest median period to final 
order, and would you care to tell us in what respects you believe that 
that type of proceeding can be expedited, both from the standpoint of 
the Commission’s handling of it and from the standpoint of the prac- 
titioners’ handling of that type of proceeding? 

Mr. Turney: Mr. Macdonald, I don’t believe that there is any real 
difference in the handling of that type of proceeding and in handling 
most any other adversary proceeding under the Act. 

Now, I pointed out five or six things that distinguish the I. & 8. 
eases from the other cases, and that may be responsible for the remark- 
ably short time within which those cases are processed. 

But as I see it, all of those things, including modified procedure, 
better definition of the issues, more complete answers from protestants, 
and from applicants, that, and most important imposition of deadlines 
on both the practitioners and the staff and the Commission would be 
decidedly helpful in bringing about greater expedition. 

Mr. L. A. Schwartz (New Orleans Traffic & Transportation 
Bureau): Mr. Aplin, do you find that even though the modified pro- 
cedure system that has been adopted, that although it has a tendency to 
bring about prompter disposition of cases before the Commission, do 
you think the modified procedure of itself has reflected the develop- 
ment of a case, particularly facts that should be placed before the 
Commission? Do you find that there has been a sufficient development 
of a case to bring forth an adequate decision? 

Mr. Aplin: Yes, by and large, I think that that is true. 

Mr. Schwartz: You find that there is sufficient developmental fact 
of the statement of the case that will permit an adequate decision ? 

Mr. Aplin: The records are not all that could be desired, but by 
and large, we do find that. 

Mr. Schwartz: This is for Mr. Turney. I gather from your discus- 
sion there, Mr. Turney, and I think we are all interested in final disposi- 
tion, or you might say a quicker disposition of cases by the Commis- 
sion, but have you ever in this schedule that you have set up, have you 
found an answer to the human element that is always present in this 
question of whether a case should or should not go forward, or whether 
the deadline of a brief could be met or not met? 
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Mr. Turney: So far as the last question is concerned, the procedure 
and the results in the I. & S. cases speak for themselves in showing 
effect of a deadline. The deadline with respect to the Securities and 
Exchange Commission also speaks for itself. 

Mr. Schwartz: Well, do you feel that possibly this setting up of 
these various deadlines will have a tendency to dispose of cases a lot 
more quickly or might bring on an additional burden to the Com- 
mission to try to pass upon requests for postponements? 

Mr. Turney: Well, I can’t say, but I don’t believe that to be true, 
sir. 

Mr. Schwartz: I think we are all guilty. 

Mr. William Y. Wildman. (Chicago, Illinois): This question of 
Mr. Turney, you do not feel that the greater expedition in the handling 
of modified procedure cases is due in part to the fact that generally it 
is the simpler cases that are assigned for hearing under modified pro- 
cedure, and more complex are those that go to oral hearing which 
obviously would make the disposition more expeditious than the modified 
procedure? 

Mr. Turney: That may be true. The only fair test that we have 
or fair comparison is in the I. & S. cases, and there such an explanation, 
is not true. 

Now, so far from my personal experience, I have handled extremely 
complicated and important cases on modified procedures, and I see no 
more difficulty so handling those kinds of cases than the simpler cases. 

Mr. Wildman: Let me ask one further question. Do you think that 
modified procedure is a proper method when you have many different 
adversaries in a case, conflicting interests? In other words, it would 
be interveners in a formal proceeding. Do you still feel that such cases 
lend themselves to handling by modified procedures ? 

Mr. Turney: I do. In the one case to which I referred, we had a 
total of about 35 parties. 

Mr. Robert Artz (The Pennsylvania Railroad Company, Philadel- 
phia): I have a question for Mr. Aplin. Assuming that the modified 
procedure is assigned for a hearing, what is the attitude of the Commis- 
sion or policy, if you want to get an oral hearing and not a modified 
procedure? Can you automatically get it by requesting for a modified 
procedure? 

Mr. Aplin: I wouldn’t say it would be automatic. Our experience 
has been that where we have requests for oral hearings in cases that have 
been assigned to modified procedure, we save time by setting them down 
for oral hearing. 

I wouldn’t say it is automatic, but it is usually done. 

Mr. Richard Hardy (Belnap, Spencer, Hardy & Freeman, Chicago) : 
Mr. Aplin, in I. & S. cases which are not disposed of within the sus- 
pension period, is there any difference in the Commission’s handling of 
such cases depending upon whether the respondents voluntarily agree 
to postpone the rates? 

Mr. Aplin: No difference at all. We try to get them to decide it 
just as quickly as possible, whether the rates are in effect or not. 








I. C. C. PRACTITIONERS’ JOURNAL 





Mr. Hardy: What practical reason then is there for the respondents 
to postpone those rates? 

Mr. Aplin: Well, just to cooperate with the Commission, if you are 
speaking of motor carriers. In the case of the railroads, it is a little 
different. 

Mr. Hardy: How is that? 

Mr. Aplin: Because under part 2, of course, the Commission has no 
reparation power, and if rates are found unlawful after they become 
effective, they just require it to be cancelled. 

In the ease of the railroads, there could be a difference. 

Mr. Hardy: I was thinking of minimum rate cases more than maxi- 
mum rates. 

Mr. Robert D. Brooks (New York Central Railroad, New York) : 
With regard to I. & S. cases particularly, I would like to ask Mr. Turney 
and Mr. Aplin, would it not be possible to shorten those proceedings to 
make it easier for all parties to deal, if the Commission should set forth 
precisely the data that is contained in either the annual report to the 
Commission or the other regularly established reports, quarterly and 
monthly, and which could be used and recognized as data that would 
take judicial notice, instead of requiring the reproduction in evidence 
of this material repetitively again and again? 

Also, I’d like to include in this type of evidence the Commission’s 
one per cent waybill study and any other traffic data that it might have 
with regard to motor carriers, water carriers, et cetera. Could that 
not be formalized so that that type of evidence would not have to be 
fought over again and again and again in each and every case? 

Mr. Aplin: That would be very nice if we could do it, but many of 
these things, we just can’t take judicial notice or official notice of them. 

Mr. Brooks: Couldn’t you do it if you promulgated rules under a 
rulemaking procedure? 

Mr. Aplin: I don’t believe so, no sir. 

Commissioner Webb: Would you like to comment on that question? 

Mr. Turney: I have some doubt in view of the decision of Justice 
Brandeis some 20 odd years ago, that the Commission could not take 
official notice, although I think that was a hard case making bad law. 
I have some doubt whether or not they could do it by a general rule. 

I have no doubt that their rules could provide that, upon notice to 
be given and at an appropriate time, either by the parties or by the 
Commission, official notice will be taken of such documents with specifi- 
cations of what is to be done. 

Under those circumstances, I think the Administrative Procedure 
Act and the other judicial process is complied with. 

Mr. A. W. Hesse, Jr. (Reading Company, Philadelphia): Mr. 
Turney, as I understood, you would suggest that in a great many cases 
the proposed report would be eliminated. Don’t you think that in an 
adversary proceeding, there is something lost by not having a proposed 
report? 

In my own experience, it has indicated to me at least that it points 
up the issues which have not theretofore been defined in the proceedings, 








an mem.” 


S. 


OCTOBER, 1959 





29 











and that with the proposed report, you get to the Commission or to the 
division a shorter definition of the real conflict between the parties, and 
I would think that [when] you do not have the proposed report in a 
great many instances and the matter goes initially to the division, that 
you probably lose that and you are not sure that you will get the same 
opportunity to present it on a petition for rehearing and reconsideration. 

Would you care to comment on that? 

Mr. Turney: Yes. In complicated cases that is true, and the pro- 
posed report is helpful. But in many, many cases, the proposed report 
is not necessary because the issues are clear. 

I might add that my suggestion went further than that, that the 
issues be defined in the order assigning the case, and that you have 
them filed with the Commission and with the examiner’s office so that 
they can be defined at that time. 

Mr. Roy D. Erickson (Chicago and Northwestern Railway Com- 
pany, Chicago): Mr. Turney, if I evaluated your statements correctly, 
you place much value on modified procedure and the matter of prepared 
statement data. Do I then understand that you place a little significance 
upon direct-examination of a witness and that you feel that could be 
dispensed with ? 

Mr. Turney: My experience over some 40 odd years of practice is 
that it is very rare indeed that in a proceeding before the Interstate 
Commission, the fact that a man gets on a stand and reads ten pages of 
argument which he calls in evidence, helps the examiner very much. 

Mr. Howard L. Threadgill (Birmingham Traffic Association, Bir- 
mingham) : Mr. Turney, it is your feeling then that in presenting a com- 
plaint, that the information would be in the complaint that would sup- 
port its claims without much additional information to be adduced at the 
hearing, is that your thinking? 

Mr. Turney: That is my idea. 

Mr. Threadgill: And the rebuttal or the reply of the carrier would 
have in itself embodied in his reply complete denial of the facts, not a 
standard denial of the claim? 

Mr. Turney: That is this suggestion. 

Mr. Edmund M. Brady. (Matheson, Dixon and Brady, Atlanta) : 
Mr. Turney, in your suggestions for expediting matters, you have in 
order of priority in your recommendations, you have in mind the time 
element which would be involved in producing the end result, and I 
have particular reference to your suggestion of partial pooling of 
examiners. 

Mr. Turney: Before I answer your question, I would like more 
completely to answer a question that Mr. Macdonald asked. 

I think one of the troubles with the Bureau of Finance is maldis- 
tribution of the workload and departmentalization of the examiners, 
whereas if we had a large reservoir of examiners such as Mr. Paul 
Coyle has or Chief Examiner Aplin has to draw upon, we would get 
much better expedition. 

Now, coming to your question Mr. Brady,—I have forgotten. 
(Question was reread.) 
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Mr. Turney: I did not weigh the suggestions. I think the most im- 
portant things are deadlines. 

Mr. Roy D. Erickson (Chicago and North Western Railway Com- 
pany, Chicago) : I should like to follow then, if direct-examination then 
resolves itself into a sort of a formal proposition and has no real merit, 
then do you believe that cross-examination of a witness is important? 

Mr. Turney: My professional experience, before becoming engaged 
in this field was in the general practice of law, where we were taught in 
law school, and thereafter learned the hard way, that the best cross- 
examination is no cross-examination. 

There are cases when witnesses should be cross-examined, and when 
cross-examination has been extremely helpful. 

But by and large, I think most of you will agree that—what is the 
price per page, about 35 cents or 40 cents—a lot of 35 cents or 40 cents 
are wasted with so-called cross-examination. You don’t do anybody 
good except the court reporter. 

Mr. Aplin: May I add something there? The rules governing the 
modified procedure provide for requests for cross-examination of wit- 
nesses. It is very rare that we get a request. 

Mr. Erickson: I’d like to make the statement, a few experiences I 
have had with modified procedure, I practically went over the same 
ground in cross-examination that we did in the documents filed. 

Mr. L. A. Schwartz (New Orleans Traffic & Transportation 
Bureau) : Mr. Turney, with reference to that suggestion, possibly all the 
examiners of the Commission should be pooled ? 

Mr. Turney: That wasn’t quite the suggestion. 

Mr. Schwartz: What was it? I thought possibly you eliminated the 
specialties that are now set up within the Commission staff and you’d 
have one large pool of examiners from which all types of cases or to 
whom all types of cases would be assigned. 

Mr. Turney: We now have two large pools of examiners, one in Mr. 
Coyle’s bureau, the Bureau of Operating Rights, and the other with Mr. 
Aplin under Rates and Practices. 

I think both, I think that separation is logical and should be con- 
tinued. But I do not believe in the segregation of the finance examiners. 
I think they might be well embraced either with Mr. Aplin’s group or 
with Mr. Coyle’s group, or with both. 

Mr. Schwartz: Well, do you think—we, of course, appreciate the 
fact that we all in time possibly become acquainted with different types 
of cases, but do you think that a justice could be very well done to say 
an I. & S. proceeding which involves rates—maybe that would be a 
simple situation, by placing an examiner who has devoted practically 
whole lifetime and experience to finances, don’t you think there must 
be a logical division between the Finance Division and the Rates and 
Practices? 

Mr. Turney: You are asking my opinion? 

Mr. Schwartz: Yes, I am asking your opinion. 

Mr. Turney: We are constantly taking young men into the office, 
and one thing we beat in them is that they have got to try anything 
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that comes along and we try to try it. I don’t know what the clients 
think about it, and I see no difference. 

Mr. Schwartz: You see no difference. You feel that division should 
be eliminated ? 

Mr. Turney: No, I said I thought the examiners in that division 
could well be—the Bureau of Finance has a very responsible work and I 
think that we are blessed at the present time with one of the best 
directors of that bureau that we ever have had, but he is greatly handi- 
capped. 

The men are compartmentalized, I believe, into four or five little 
small compartments. I don’t think we are geting the full use of our 
hearing officer material. 

Commissioner Webb: Are there any more questions? If not then, 
this session will be considered adjourned. 





Assistance Available to Practitioners and 
the Public * 


By THe HonorasBLE Everett HutcHInson 
Member, The Interstate Commerce Commission 


The Interstate Commerce Commission provides certain assistance 
to the public, including practitioners. Within specialized fields mem- 
bers of the Commission’s staff are available for interpretative advice to 
the public and to practitioners before the Commission. For example, 
in the Commission’s Bureau of Accounts, Cost Finding, and Valuation, 
staff members give interpretations of the Commission’s accounting classi- 
fications and other regulations when called upon. This advice is avail- 
able from field accountants as well as those on the Washington staff of 
the Bureau. 

Interpretations of the Commission’s rules relating to the filing of 
rates and charges may be obtained from the Commission’s Bureau of 
Traffic in Washington or from rate agents attached to the offices of the 
District Directors of the Bureau of Motor Carriers in the field. Field 
offices of the Bureau of Motor Carriers may be consulted for interpre- 
tation of the Commission’s safety regulations and other regulations 
concerning transportation by motor vehicle. A small staff in the office 
of the Bureau of Motor Carriers here in Washington specializes in the 
interpretation of motor carrier operating rights. Important questions 
of interpretation are embodied in public administrative rulings issued 
by the Director of the Bureau of Motor Carriers. 

The Secretary’s office, particularly the Section of Dockets, provides 
assistance in the interpretation of the Commission’s General and Special 
Rules of Practice. In general, anyone having a question of interpre- 
tation may take it to the appropriate Bureau and if the Bureau can 
be of assistance it will supply the best advice it can give. It should be 
pointed out, however, that such interpretations represent the informal 
opinion of the individual making the interpretation. 

If the person seeking an interpretation of an operating right, for 
example, does not agree with the interpretation, he is free to file a 
petition for a determination by the Commission. Likewise, if it is felt 
that the Director of the Bureau of Motor Carriers has erred in an 
administrative ruling, an appeal may be made by petition for recon- 
sideration of the ruling. 

Informal opinions, whether given by a member of the staff or by a 
Commissioner, are not binding upon the Commission, if the matter 
should later come before it for decision. In Minneapolis R. R. v. Peoria 
Ry., 270 U. S. 580 at page 585, the Court held that a telegram from a 
Commissioner stating his opinion that an order was in effect, ‘‘was 
without legal significance.’’ The fact that an opinion had been obtained 
and followed would, of course, be given great weight in determining 


* Remarks at the First Institute on Problems before Federal Administrative 
Agencies, Sponsored by the Administrative Law Section, American Bar Association, 
Washington, D. C., December 11, 1958. 
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whether the person had ‘‘knowingly and wilfully’’ violated the require- 
ment and should be subjected to criminal penalties. And, the fact that 
a person had been given an opinion also may be considered in deter- 
mining whether conduct contrary to the advice was a violation ‘‘know- 
ingly’’ committed. 

Although conduct in reliance upon such advice may, and ordinarily 
will, preclude the application of criminal penalties where the statute 
provides penalties for those knowingly and wilfully violating a require- 
ment, it does not relieve the person from the requirement to comply, 
where the advice was incorrect, after the erroneous advice has been cor- 
rected or its erroneous nature has become known to the individual. It 
also does not relieve from civil liability to third persons. In Thompson 
v. Texas Mexican R. Co., 328 U. S. 134, on pages 145 and 146, the Court 
held that the fact that the Secretary of the Commission returned an 
application with the advice that the matter was not subject to the juris- 
diction of the Commission did not relieve the railroad of its obligations 
because ‘‘the Secretary of the Commission was without authority to 
bind the Commission in the matter.’’ (This was an action by one rail- 
road against another to terminate a trackage agreement and for 
damages. ) 

The Commission has followed the course of allowing the giving of 
such informal opinions by its staff because, in most instances the advice 
is accurate and helpful. The person seeking advice should understand, 
however, that he is getting only the opinion of the staff member and if 
the advice should prove to be erroneous, the person obtaining it may 
thereafter have to change his course of conduct and perhaps suffer 
financial loss. The fact that erroneous advice was given, even though 
contained in a formal declaratory decision, cannot operate, for example, 
to allow a person indefinitely to engage in an operation without being 
subject to the Act when his competitors are so subject. The public order 
and the public interest must be deemed to supersede the private interest 
of the individual affected. 

Section 5(d) of the Administrative Procedure Act provides: 


The agency is authorized in its sound discretion, with like effect 
as in the case of other orders, to issue a declaratory order to termi- 
nate a controversy or remove uncertainty. 


The Commission has issued declaratory findings in some proceedings 
such as Movement of Highway Trailers by Rail, 293 I. C. C. 93, and 
Arizona Sand and Rock Co. v. Southern Pacific Co., 280 I. C. C. 285. 
The Commission’s conclusions in Determination of Exempted Agricul- 
tural Commodities, 52 M. C. C. 511, was reviewed by the courts as a 
declaratory order under Section 5(d). 

Administrative determinations have been made by the Commission 
concerning the lawfulness and applicability of motor carrier rates on 
past shipments. See Bell Potato Chip Co. v. Aberdeen Truck Line, 
43 M. C. C. 337. While the Commission’s power to make administrative 
determinations of the reasonableness and lawfulness otherwise of tariff 
rates on past shipments is now under review in the Supreme Court, its 
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power to determine the applicability of rates on past shipments seems 
well settled. Such determinations of applicability are accorded weight 
by the courts, but excepting matters within the doctrine of primary 
jurisdiction, the Commission’s determination of applicability is not 
binding upon the courts. 

With respect to complaints on behalf of clients, the Interstate 
Commerce Act, in various sections, authorizes the Commission to ad- 
judicate complaints filed with it by any person, State board, organiza- 
tion, or body politic. The adjudication of such complaints usually 
follows, as a matter of course, but Section 204(¢) and several other 
provisions of the Act state that, whenever the Commission is of the 
opinion that a complaint does not state reasonable grounds for investi- 
gation and action on its part, it may dismiss the complaint. 

The Commission is also authorized to enter into investigations to 
determine whether persons have failed to comply with the provisions 
of the Act or with any requirement established under it. If the Com- 
mission, after notice and hearing, finds that the defendant in a com- 
plaint, or the respondent in an investigation, has failed to comply 
with any such provisions or requirements, an appropriate order may 
be issued to compel compliance. In addition, informal complaints may 
be filed, and the Commission will attempt, through informal procedures, 
to adjudicate such complaints without the taking of testimony. 

Many instances are brought to the attention of the Commission of 
failures by those subject to its jurisdiction to observe the provisions 
of the Act and the Commission’s rules. At the same time, violations 
of the Act and the Commission’s rules are developed by the Commis- 
sion’s staff. In instances where it appears that the violation has been 
committed ‘‘knowingly”’ or ‘‘knowingly and wilfully’’ and the violation 
is of a substantial nature, the Commission proceeds with a request to 
the Department of Justice for a criminal prosecution to enforce the 
appropriate penalty provision of the Act. Where a violation is not 
knowing or wilful it may proceed by civil action to terminate the un- 
lawful action unless voluntarily discontinued. The Commission also 
may institute a proceeding to determine whether a earrier’s operating 
rights should be suspended or revoked. 

Whether the Commission should institute criminal prosecution, civil 
action, a revocation proceeding, or attempt correction through informal 
administrative action, is dependent upon many factors. If the violation 
is of a substantial nature and in open disregard of the law or the Com- 
mission’s regulations, usually a criminal prosecution is instituted. On 
the other hand, if it appears that it would be more in the public interest 
to terminate the violation promptly, such as the operation of a motor 
carrier without adequate insurance for the protection of the public, a 
civil action to restrain operations without insurance is considered more 
effective than an action for the imposition of a fine. Sometimes both 
remedies may be pursued. Where it appears that the violation is a 
result of ignorance, or honest mistake in the interpretation of the Act, 
an operating right, or a Commission regulation, an attempt is made to 
correct the violation through informal administrative process without 











me 


a ee a oe ee ee ee ee 


ma ti ob 





ors SY oe 


‘ ye 








OCTOBER, 1959 35 





resort to court action. Ignorance or mistake, however, is not always a 
valid excuse because a person who undertakes to be a carrier must 
inform himself of his duties and obligations. 

In conclusion, I will say that with respect to intervention and par- 
ticipation amicus curiae in private litigation, the Commission is a party 
to most suits in which important questions are presented concerning 
the interpretation of the provisions of the Act and regulations promul- 
gated thereunder. For that reason it has not had to consider frequently 
whether to seek permission to intervene in court proceedings as amicus 
curiae. In making such a decision, however, it would seem appropriate 
to consider whether a novel question of interpretation is presented, and 
whether worthwhile assistance could be given by the Commission to the 
court by participation as amicus curiae. Occasionally, the Commission 
is requested by the court to file a brief amicus where the action, although 
between private parties, either has important consequences in its field 
or the subject is highly technical and the court desires assistance. 

What I have said is intended merely to illustrate generally the 
type of assistance that is available to the public, including practitioners. 
No effort has been made to give an inclusive enumeration. Indeed, this 
could not be done within the limited time allotted. 





31st Annual Meeting of I. C. C. Practitioners 
Dallas, Texas — May 12-13, 1960 — Hotel Baker 


President Sam H. Flint announces that the Association of Interstate 
Commerce Commission Practitioners will meet in Dallas, Texas, May 
12-18, 1960, at the Baker Hotel for its Thirty-first Annual Meeting. 
Mr. Carl B. Callaway, senior member of the law firm of Callaway, Reed, 
Kidwell and Brooks, of Dallas, has been appointed by President Flint 
as Chairman of the Committee on Arrangements. 

The scheduled two-day meeting will include addresses and panel 
discussions by prominent officials in the transportation industry. 











Book Review 


Advanced Traffic Management 


By Kenneth U. Flood * 420 pages. Dubuque, lowa, Wm. C. Brown Company, 
1959. $6.50. 


Reviewed by Jamres R. Mann ft 


Here is a new book designed to assist traffic men in obtaining a 
more comprehensive knowledge of their primary function—the buying 
and selling of transportation services—by making available a more de- 
tailed coverage of the major topics ordinarily found in traffic manage- 
ment books. To this end each subject is well documented with references 
to current Interstate Commerce Commission and court pronouncements 
and suggested readings in related books. In addition to footnote cita- 
tions a table of cases arranged alphabetically is appended. The prac- 
tices of different types of carriers relating to a given topic are discussed 
and samples of various shipping documents required by these carriers 
for domestic and export shipments are reproduced. As a further aid 
the author has completed these sample forms using two hypothetical 
situations, one a domestic rail shipment and the other an export ship- 
ment. Of particular interest to those preparing for membership in the 
American Society of Traffic and Transportation are lists of questions 
placed at the end of most chapters bearing on the subject discussed 
which have appeared on Society examinations during the past few years. 

After an introductory discussion of the concept and historical de- 
velopment of traffic management, the organization and functions of 
traffic departments, and factors in the purchasing of transportation 
services the author deals with the subject of freight rates. In chapters on 
freight tariffs and their interpretation, freight classification, and tariff 
rules, the reader is led by the hand through the intricate maze of check- 
ing freight rates of various types with exhibits reproducing excerpts 
from pertinent classifications and tariffs. Specific problems of tariff 
interpretation are also presented and solved. 

An excellent chapter on routing and misrouting of freight first 
describes the various types of routing provisions in freight tariffs, then 
develops the law as it pertains to misrouted and unrouted shipments. 
The chapter concludes with the author’s view as to the proper policy for 
shippers to follow in routing their freight. 

Also thoroughly explored is the subject of demurrage. The straight 
and average demurrage plans of the railroads, with particular emphasis 
on ‘‘bunching’’ and the Detention of Vehicles Rules of motor carriers, 
are described in detail. In addition, Professor Flood has included two 
appendices, one the Association of American Railroads uniform method 
of computing allowances on account of bunching, and the other a prob- 
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lem to illustrate how to compute demurrage allowances on the straight 
demurrage plan when both bunching and runaround occur. 

The chapter on export and import traffic defines several bases for 
sales quotations and means of payment. Various export documents are 
described and a completed sample of a shipper’s export declaration is 
included. Packing and marking for export are also discussed. 

The concluding chapter deals with the subject of overcharge, loss 
and damage and misrouting claims. In discussing loss and damage 
claims the author indicates who may file a claim, with whom and within 
what time limits. A completed Standard Form for Presentation of 
Loss and Damage claims and an Indemnity Agreement are included in 
the description of claim forms. The extent of the carrier’s liability for 
loss and damage under the common law as modified by provisions of the 
Interstate Commerce Act and the Uniform Bill of Lading is discussed. 
A statement of the role of the Commission with respect to reparation 
for damages under Parts II and IV of the Interstate Commerce Act 
including decisions in the Bell Potato Chip and Davidson Transfer and 
Storage cases concludes this section. 

Similar treatment of topics such as switching, reconsignment and 
diversion, stopping-in-transit, embargoes, and weights and weighing 
round out this book, which should prove a welcome addition to the 
library of students of traffic management. 





LIFE’S RECORDS CLOSED 


By Lronarp HILu 
Chairman, Memorials Committee 


Needham B. Correll, T. M., R. J. Reynolds Tobacco Company, Winston- 
Salem, N. C. (11-12-58). 

Edward J. Finnegan, T. M.-Metals Div., Olin Mathieson Chemical Corpo- 
ration, 400 Park Avenue, New York 22, N. Y. (8-27-59). 

Edmund F. Knobloch, Asst. Mgr., Transportation Supply & Distribution, 
Sinclair Refining Co., Central Dist., 155 North Wacker Drive, 
Chicago 6, Illinois. 

Joseph A. Quinlan, Vice-President, St. Regis Paper Company, 150 East 
42nd Street, New York 17, N. Y. (1-17-59). 

Leo Seff, 143 Liberty Street, New York 6, N. Y. (9-12-59). 

James C. Uhler, T. M., Sunkist Growers, Inc., Box 2706, Terminal 
Annex, Los Angeles 54, California. (7-30-59). 


J. C. Weaver, Vice President, Traffic, The Transport Corporation, 314 
South Seventh Street, Richmond 19, Virginia. 








News of Interest to Practitioners 
Congressional Activities 


86th Congress, First Session 


The first session of the 86th Congress adjourned Tuesday morning, 
September 15, at 6:22. 

The 1959 session was the longest since 1951, when Congress ad- 
journed on October 20. Last year, the legislators stopped at 4:11 a. m., 
Sunday, August 24. 

House members introduced more than 9,200 bills and Senators 
more than 2,700. Bills not enacted this year, especially those passed 
by one branch or reported by committees, are still alive for possible 
action at the second session next year. 

The 1960 session ordinarily would start January 3, which is a 
Sunday. Congress, under constitutional authority, sets another date. 
By sentimental custom this will be January 6, the 78th birthday of 
Sam Rayburn, Speaker of the House. 

Major bills of interest to practitioners which have been passed 
during the first session of the 86th Congress are: 


Transportation Taz. Reduced from 10 to 5 percent the federal excise 
tax on amounts paid for transportation of persons, reduction to 
become effective July 1, 1960. Public Law 86-75 (H. R. 7523). 
Signed June 30, 1959. 

Alaska Highway and Road Bill. Extends life of Alaska Rail and High- 
way Commission. Public Law 86-78 (S. 498). Signed July 6, 1959. 

Cease and Desist Orders. Amends section 11 of Clayton Act to provide 
more expeditious enforcement of cease and desist orders. Public 
Law 86-107 (S. 726). Signed July 23, 1959. 

‘**Hot-cargo Clauses.’? Labor-management reform bill which contains 
provision outlawing all outstanding and future ‘‘hot-cargo’’ clauses, 
which sanction refusal by unionized employees to handle goods of 
companies the unions name as unfair. Public Law 86-257 (S. 1555). 
Signed September 14, 1959. 

State Taxation of Interstate Commerce. Prevents state income taxation 
of interstate businesses only incidentally within the taxing juris- 
diction. Public Law 86-272 (S. 2524). Signed September 14, 1959. 

Railroad Retirement. Increases railroad retirement and unemployment 
benefits, ete. Public Law 86-28 (H. R. 5610). Signed May 19, 1959. 

I. C. C. Appropriation for Fiscal 1960. Public Law 86-255 (H. R. 7040). 
Signed September 14, 1959. Reported elsewhere in this issue. 


Among the bills awaiting action in the second session, opening on 
January 6, 1960 are: 


ADMINISTRATION PROCEDURE AND PRACTICE LEGISLATION 


Administrative Practice Act. Sponsored by the American Bar Associa- 
tion. Introduced January 20, 1959, by Senator Thomas C. 
Hennings, Jr., Democrat, Missouri, and Senator Alexander Wiley, 
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Republican, Wisconsin, as S. 600. Companion bill, H. R. 7092, 
introduced by Representative Dante B. Fascell, Democrat, Florida, 
on May 12, 1959. 

Recodification of Administratwe Procedure Act. Sponsored by the 
American Bar Association. Introduced February 16, 1959 by 
Senator Sam J. Ervin, Jr., Democrat, North Carolina, and Senator 
John Marshall Butler, Republican, Maryland, as 8. 1070. Similar 
bill, Chapter V, H. R. 8748, introduced August 20, 1959 by Repre- 
sentative Emanuel Celler, Democrat, New York. 

Standards of Conduct for Agency Hearings. Sponsored by American 
Bar Association. Introduced on July 13, 1959, by Senator John 
A. Carroll, Democrat, Colorado, as S. 2374. Companion or similar 
bill, H. R. 6774 introduced April 29, 1959, by Representative Oren 
Harris, Democrat, Arkansas. [The September issue of the Journal 
reported the opening hearings of the ABA sponsored legislation]. 


1. C. C. RECOMMENDED LEGISLATION 


* Alaska Water Regulation, S. 1507—H. R. 6244. 

* 1. C. C. Control of Alaska Railroad, S. 1508—H. R. 6244. 

* Alaska Motor Carrier Regulation, 8. 1509—H. R. 6244. 

Freight Car Shortages (penalty per diem charges). S. 1811— 
H. R. 6468. (Sec. 1 (14)). 8S. 1812—H. R. 6469 (See. 1 (15)). 

Need for Motor Carrier Rights (Charter Services). 8S. 1802— 
H. R. 6541. 

Suspension of Motor Carrier Operating Rights. S. 1803—H. R. 
7058. 


Revocation of Water Carrier Rights. S. 1804—H. R. 6470. 

Carrier Directorships. S. 1805—H. R. 7056. 

Revision of Explosives Act. S. 1806. 

Criteria for Mergers. S. 1807—H. R. 8538. 

Enforcement of Motor Carrier Rights. S. 1808—H. R. 7059. 

Repeal Water Carrier Bulk Exemption. 8S. 1809—H. R. 8467. 

Repeal of Express Revenue Data Requirement for Postmaster 
General. S. 1810—H. R. 7055. 

Suits against I. C. C. rather than United States. S. 1813—H. R. 
9178. 


OTHER MAJOR TRANSPORTATION LEGISLATION 


Freight Car Shortages. S. 1789—H. R. 7937. 

Second Proviso (Part II of IC Act) Repeal. 8S. 2417. 

Prevent Dual Ownership. S. 452. 

Allow Dual Ownership. 8S. 1353, S. 1354, 8. 1355. 

Retard Discontinuance of Railroad Passenger and Ferry Services. 
8. 1331. 

U. 8. Department of Transportation and Communications. H. R. 985. 





* Senator Warren G. Magnuson, chairman of the Senate Committee on Interstate 
and Foreign Commerce, announced on September 14 that during the Congressional 
recess hearings would be held at Ketchikan, Juneau, Anchorage, Seward and Fair- 
banks, Alaska, on transportation problems generally. He has asked Senator E. L. 
Bartlett, Democrat, Alaska, to preside at these hearings. 
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Senate Transportation Study 


This study is being carried on by a special staff aided by the newly 
appointed council made up of individual members selected by carrier, 
shipper and labor organizations to work with the Senate Committee on 
Interstate and Foreign Commerce. Senator Warren G. Magnuson is 
chairman of the Committee. 

Current members of the Advisory Council, some 22 in number, were 
reported in the September issue of the Journal. The Council held its 
first meeting in Washington on August 21 at 10:30 a. m., in the Inter- 
state and Foreign Commerce Committee Hearing Room, 5110 New 
Senate Office Building. 

Senator Magnuson said: ‘‘We have asked these leaders to give us 
the benefit of their knowledge and experience. We want them to know 
at all times what we are doing and we assure them we want to work in 
complete cooperation with them. They represent the carriers, shippers 
and labor and we know they will work for the national good to best serve 
the transportation needs of the country. 

‘‘Nobody knows better than these men what are the ills of the 
industry. They should be able to suggest ways of correcting these ills.’’ 

General John P. Doyle, retired, heads the committee staff conduct- 
ing the study. Other staff members are: Dr. Marvin L. Fair, professor 
of transportation, American University ; Jesse Friedman, economist and 
transportation consultant; Ralph Rechel, transportation economist; 
Richard Heilprin, attorney, formerly an attorney-adviser, in the bureau 
of rates and practices, Interstate Commerce Commission; Albert Luckey, 
attorney ; Robert L’Heureux, former Committee counsel; and David S. 
Cassedy, economist. 


Interstate Commerce Commission 
The Commissioners Speak .. . 


The following are excerpts from recent talks by Members of the 
Interstate Commerce Commission: 


“Public Interest . . . A Fluid Thing” 


Commissioner Anthony F. Arpaia in his remarks on ‘‘The National 
Transportation Scene,’’ before the convention of the Mountain-Pacific 
States Conference of Public Service Commissions, in San Francisco, Cali- 
fornia, on May 25, 1959, said: 


* * © The public interest in transportation is likewise a fluid 
thing. It is not the same today as it was several years ago. What 
is it now? Perhaps to define it in the negative first would point it 
up more sharply. It is certainly not the same as it was when the 
public was compelled to rely on railroads alone for overland trans- 
portation. And it is not the same as it was when the Nation’s 
industrial complex and population were largely concentrated in the 
northeast and the great bulk of its raw materials and agriculture 
were confined to the south, middlewest and far west. * * * 
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* * * The public interest is not the same as it was before shippers 
found out that in some instances they could transport their own 
goods more conveniently and at less cost than the charges paid to 
public carriers. Nor is it the same as it was in the days before 
high-speed ships and self-propelled barges and long tows. Nor 
before pipe lines, conveyor belts and slurry lines were invented. 
In the face of technological developments, the spreading out of 
population, dispersal of commercial and industrial centers, and the 
development of highways, rivers and air transport and other means 
of transport, it is obvious that the former rigid and inflexible pat- 
tern of transport operations has become antiquated. 

This leads to the natural and logical inquiry of whether the 
public interest is being served by the present form of regulation, 
particularly the regulation of interstate transportation, which 
emphasizes and tends to perpetuate the separateness of each form 
of transportation and to foster a form of ‘‘apartheid’’ in trans- 
portation. 

Now, how has Congress defined the public interest which we 
are to protect? There are certain sections of the Interstate Com- 
merce Act which deal with specifics: unreasonable rates, preference 
and prejudice, discrimination, rebates, publication of rates and 
their equal applicability, etc., but basically Congress has an overall 
justification for regulating transportation—a national transporta- 
tion system adequate to meet three objectives: to serve (a) the 
needs of commerce of the United States, (b) the Postal Service, 
(ce) the national defense. * * * 


“‘American-Railroads’ Freight Car Fleet’’ 


In his remarks before the annual meeting of the Mechanical Division 
and the Electrical Section of the Association of American Railroads, at 
Chicago, on June 25, 1959, Commissioner Howard Freas said : 


Let us turn now to the railroad freight car fleet and its effect 
upon railroad welfare. 

I read with considerable interest an article in the June 1 issue 
of Railway Age entitled ‘‘Superintendents Want Changes.’’ I was 
particularly impressed with the bold stand being taken by one 
group of railroad superintendents urging management to pay a 
little less attention to the operating ratio, a lot more to giving satis- 
factory service. ‘‘Relentless pressures to lessen costs for the im- 
provement of operating and transportation ratios exert influences,’’ 
the article states, ‘‘as strong as the ocean tides against providing 
railroad freight service that is wholly satisfactory to railroad cus- 
tomers.’’ There is, fortunately, today growing recognition that the 
shipping public must be kept satisfied if for-hire carriers are to 
prosper. 

The law requires each carrier to maintain brake equipment of 
ears and locomotives on its line. There are no laws requiring a 
carrier to purchase new equipment or to keep in repair what it now 
has. Nevertheless, carriers do have an obligation to furnish freight 
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cars to meet their patrons’ needs. It is regrettable that many have 
failed to meet their obligations in this respect and have depended 
on their neighbor to carry the load. If repairs were made on a 
more nearly current basis and the shipping public assured of an 
adequate supply of cars to meet their requirements, there would 
be less tendency on the part of shippers to turn to other modes of 
transport for the movement of their commodities. After all, trans- 
portation is the lifeline of existence to the shipper in our highly 
competitive economy. 

No one had to be clairvoyant to foresee a healthy increase in 
carloadings this year over 1958. Shippers’ advisory boards, noted 
for their accuracy in foretelling loading trends, and many traffic 
officials predicted late last year that loadings would be up in 1959. 
Yet too many carriers deferred necessary action to improve their 
ear fleet until the loading boom was actually at hand. As a result, 
some car shortages have been experienced, and traffic has been 
diverted to rail competitors—how much, there is no telling. One 
thing is certain—relatively few carloads of traffic lost today are 
recovered later. 

You would not send a mechanic out to repair equipment with- 
out the necessary tools. How then can we expect the railroads to 
hold their present traffic and attract new business if they do not 
have available the tools of their trade, namely, rolling stock to meet 
their patrons’ needs. The time is long past when shippers will 
wait unduly long for freight cars. Most of you men here today 
remember the not-too-distant past when many railroad executives 
said: ‘‘It can’t happen to us—perishables, livestock, coal, lumber, 
and many other items will never be transported over long distances 
by any other transportation medium than the railroads.’’ I recall 
the statement of one traffic official that his company would never 
reduce rates to meet motor carrier competition. Today we realize 
how shortsighted and costly to the railroads those predictions were. 

I would be remiss in my duty if I failed to take this oppor- 
tunity to express the Commission’s apprehension about the condi- 
tion of the present freight car fleet. We are greatly concerned 
about the large number of unserviceable freight cars being 
reported. * * * 

Fortunately, some carriers have maintained good records both 
in maintaining cars in repair and in total ownership. Many others 
are now moving in that direction. Let’s hope that what the in- 
dustry as a whole is doing is not ‘‘too little and too late.’’ 


“Motor Carrier Safety” 
Commissioner Rupert L. Murphy, in talking to the national tank 


truck carriers at their convention in Washington, D. C., on May 5, 
1959, about the ‘‘ Application of the Safety Program of the Interstate 
Commerce Commission to the Tank Truck Carriers,’’ pointed out: 


* * * Twenty years ago this month [May, 1939] the Commis- 
sion recruited its first group of motor carrier safety inspectors. 
It employed twenty men for that work. They reported at Wash- 
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ington for a course of instruction and were then assigned to duty 
in our district offices throughout the country. There were other 
staff people in the Bureau of Motor Carriers but this represented 
the first group of government personnel specifically employed for 
the administration of highway safety regulations and to promote 
the improvement of accident prevention work among commercial 
carriers operating over the nation’s highways. 

Also, in May 1939, the Commission adopted the first major 
revision of its motor carrier safety regulations. 

The Commission had previously prescribed some regulations 
which became effective in 1937. Those were of a preliminary 
nature. That is not to say that they were unimportant. They 
were of great importance because they marked the very first action 
of the Federal Government in the direct regulation of highway 
carriers, their vehicles and drivers. The importance of this step 
is symbolically underscored by the fact that the first report, be- 
ginning at Page 1 in Volume 1 of the Motor Carrier Cases is the 
report adopting those first safety regulations. 

Important as they were, those regulations represented a first 
step and they were superseded by the revision adopted in 1939 
which has provided the principal foundation of the rules we have 
used since then. * * * 

Since the Interstate Commerce Commission has an obligation 
to develop sound regulations and to see to their effective adminis- 
tration, it is incumbent upon the Commission to curb unsafe prac- 
tices whenever they are brought to our attention. We must do this 
by whatever means are available to us and which can properly be 
employed. However, the results to be realized from carrying out 
a sound accident prevention program are of such worth in the 
interest of the carriers, the shippers, and the public, that follow- 
ing this course should commend itself to all responsible people 
without the necessity of compulsion. We will use compulsion 
where we must so do but I earnestly urge all of you individually 
and through your association managements, to do the best job 
possible in preventing this loss of life and property without wait- 
ing for us to force the issue. I am sure you will find the effort 
profitable from a monetary standpoint and deeply rewarding 
from the standpoint of satisfaction which you will derive. 


At Nashville, Tennessee, on June 18, 1959, Commissioner Murphy, 


in a talk to the Southeast Shippers Advisory Board, highlighted the: 


“Aims and Objectives of Shipper Advisory Boards” 


* * * What are these aims and objectives? I don’t believe 
they can be too often brought to the public’s attention for one 
should be ever mindful of the goals sought to be attained through 
these meetings. I know this was what Chairman Mears had in 
mind last December in St. Petersburg when he concluded his re- 
marks by stating the seven principles upon which all regional ad- 
visory boards are founded. They are: 
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. To form a common meeting ground between shippers and railroads 
for mutual understanding of transportation requirements. 

. To study production, markets, and distribution of commodities local 
to each district. : ; 

. To promote operating efficiency in proper handling of cars by shippers 
and railroads. 7 

. To secure an understanding by railroads of the transportation needs 
of shippers, obtaining cooperation in handling car distribution problems. 

. To acquaint shippers and railroads with respect to seasonal require- 
ments for car supply, including a forecast of prospective traffic volume. 

. To informally discuss difficulties arising between carrier and shipper. 

. To give the shipping public a direct voice in the activities of the Car 
Service Division in matters of mutual concern. * * * 


“Transportation Legislation” 


In commenting on ‘‘transportation legislation,’’ Commissioner 
Laurence K. Walrath at a dinner of the Traffic Club in Akron, Ohio, on 
May 13, 1959, stated : 


* * * The basic thing about legislation, admittedly elementary 
yet essential to recognize, is that once on the statute books, its 
career has only been launched. The words usually come to life 
with full meaning only when they are sought to be applied to par- 
ticular situations. Even the clear and precise language which 
usually is forged by the able Committees of the Congress on Inter- 
state and Foreign Commerce does not take its true form until it is 
hammered and shaped on the anvil of cases. 

With any new law, such as the Transportation Act of 1958, 
the first (and sometimes rough) forging takes place when ship- 
pers, carriers and I. C. C. staff begin to comport themselves under 
it as they informally construe its meaning. Frequently, rules and 
regulations are issued to implement the new law. Refinements 
first begin to emerge when the Commission is called upon in a 
formal proceeding to settle particular issues thereunder. Sooner 
or later, a party to such a proceeding thinks the Commission’s 
interpretation is wrong and tests the question in court. If the 
courts disagree with the Commission, then, of course, we must put 
aside our own views and follow the judicial mandate, unless the 
Congress itself amends the original statutory language to clarify 
its original intent. * * * 


“Ohio Valley States” 


Commissioner Charles A. Webb in a talk on ‘‘ Shipper Responsibility 
for the Development of a Sound National Transportation System,’’ at 
the 130th regular meeting of the Ohio Valley Transportation Advisory 
Board, Huntington, West Virginia, on June 17, 1959, stated: 


* * * The Ohio Valley states, bound together by the closest eco- 
nomic ties, have made great economic progress. This progress has 
been due in no small part to the variety and quantity of available 
transportation facilities. In our preoccupation with new economic 
developments, we are apt to forget past achievements. For ex- 
ample, I will have the privilege of witnessing next week the formal 
dedication of the St. Lawrence Seaway. This is truly a historic 
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event. However, no person in this room fs likely to see the day 
when the Seaway carries as much traffic as the Ohio River. Fig- 
ures of the Army Corps of Engineers show that 81.6 million tons 
moved on the Ohio in 1957. Estimates for the Seaway, on the 
other hand, are 25 million tons for the first full year of operation; 
50 million tons in 1965; and 65 million tons in 1975. 

Fifty years before this city [Huntington, W. Va.] was laid out 
at what was then the western terminus of the C & O, Samuel Taylor 
Coleridge wrote an essay in which he said: 


In every state, not wholly barbarous, a philosophy, good or bad, there 
must be .. . Nor is this the less true, because the proat majority of men 
live like bats, but in twilight, and know and feel the philosophy of their 
age only by its reflections and refractions. 


I have long felt that a philosophy of transportation, good or 
bad, must necessarily exist; that such a philosophy, even though 
dimly apprehended and seldom articulated, creatively determines 
the shape of a nation’s transportation system. Of course, if the 
great majority of men indulged in philosophical speculation for a 
substantial part of their time, we should soon want for bread. We 
live necessarily on various levels of understanding. Tomorrow, 
for example, you may dispose of certain immediate matters such 
as deciding whether to send a particular shipment by rail, water, 
or truck. Your immediate decision will be governed in turn by 
certain working principles developed from years of experience. 
However, both the immediate decisions and the working principles 
are controlled in the last analysis by a deeper and more subtle 
force—the national transportation ideal. * * * 

* * * A national transportation ideal is, of course, hard to 
define. We are fortunate that some of the essence of this elusive 
ideal has been caught in the net of statutory words and phrases. 
I refer to the national transportation policy adopted by the Con- 
gress in 1940. The declaration of policy is worth quoting in full. 
As pertinent to the ensuing discussion, however, it calls for preser- 
vation of the inherent advantages of each mode of transportation 
subject to the Act, for promotion of economical service and sound 
economic conditions in transportation, and for the elimination of 
unfair or destructive competitive practices. You will note that I 
have mentioned only those parts of the national transportation 
policy directly related to rates and charges. I have done so 
because ratemaking principles determine, more than any other fea- 
ture of the regulatory scheme, the kind of national transportation 
system we are going to have. Shippers, by their attitude respecting 
carrier competition, can immensely aid or seriously hinder the de- 
velopment of a sound national transportation system. * * * 


1. C. C. Fiscal 1960 Appropriation $19,650,000 


On September 14, 1959, President Eisenhower signed Public Law 
86-255, (H. R. 7040), the independent offices appropriation, which pro- 
vides a budget of $19,650,000, beginning July 1, 1959, for the Interstate 
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Commerce Commission. This compares with the $18,747,800 appro- 
priated for the previous fiscal year. The original amount requested by 
the President was $20,150,000 for the current fiscal year which ends 
June 30, 1960. 

The increased funds permit the employment of 63 additional work- 
ers, according to Bernard F. Schmid, managing director of the Interstate 
Commerce Commission, and will give the Commission an authorized 
personnel of about 2,400. 

Part of the additional money will assist the Commission in clearing 
away a backlog of motor carrier applications. The Bureau of Operating 
Rights is to receive 12 additional attorney-examiners; the Bureau of 
Inquiry and Compliance will have an additional staff of eight members. 
The Bureau of Transport Economics and Statistics by the addition of 
six employees will be able to increase its activity in completing the in- 
ventory of motor carrier operating authorities. 

Other activities made possible by the greater appropriation will be 
to step up its mechanical program for determining short-line mileages 
under the waybill sampling study of railroad traffic. 


1. C. C. Motor Vehicle Inspection Clinics 


The Interstate Commerce Commission announced on September 9, 
that motor vehicle inspection ‘‘clinics’’ will be held again this Fall in 
125 cities in all parts of the country. First introduced in 1958, the 
‘*clinies’’ proved to be of value and the number has been expanded from 
last year’s 94. 

The ‘‘clinies’’ are demonstrations of vehicle inspection procedures 
by field personnel of the Bureau of Motor Carriers, and are conducted 
for motor carrier personnel as a means of promoting highway safety 
through better maintenance and inspection procedures. They constitute 
one activity in the Commission’s multi-phase highway safety program. 

As evidence of the progress made by trucking companies in all 
categories of carriers—common, contract, private. and exempt—the most 
recent road check by the Bureau from May 11 through May 15, 1959, 
showed that only 10.2 percent of the 19,637 vehicle units inspected were 
ordered out-of-service pending repairs. This compared with 13.9 per 
cent found unserviceable in the October, 1958, road check. Periodic 
road checks are made to determine carriers’ conforming with minimum 
safety standards prescribed by the Commission in its Motor Carrier 
Safety Regulations. 


Robert E. Wood Appointed Chief of 1. C. C. Motor Carrier Finance Unit 


The Interstate Commerce Commission has appointed Robert E. 
Wood as chief, section of motor carrier finance, Bureau of Finance. 

Mr. Wood had been an attorney-advisor in the Bureau since Decem- 
ber, 1957. Before that he was assigned to the office of several of the 
Commissioners for almost four years as an attorney-advisor. He began 
his career with the Commission 21 years ago, as an assistant messenger 
and advanced to various clerical and attorney positions. He obtained 
a law degree from Columbus University, Washington, D. C., in 1948 
and has been admitted to the District of Columbia bar. 
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As chief of the motor carrier finance section, Mr. Wood takes over 
duties performed by Irving J. Raley who was serving both in this 
capacity and as assistant director of the Bureau of Finance. Mr. Raley 
continues as assistant director of the Bureau. 


1. C. C. Retirements 


The following staff members retired August 31, as reported by the 
Interstate Commerce Commission : 


Clyde Hogsett—Los Angeles 


Mr. Clyde Hogsett, zone supervisor, Bureau of Safety and Service, 
retired after nearly 18 years’ service in the Los Angeles office. He 
entered duty with the Commission in 1941 as a car service agent in 
charge of the Los Angeles territory. Prior to joining the I. C. C., 
Mr. Hogsett was employed by the Missouri Pacific Railroad in various 
capacities. 


Francis J. Ryan—Portland, Oregon 


Mr. Francis J. Ryan, inspector of railway signaling and train 
eontrol, Bureau of Safety and Service, has been in the Portland field 
office since 1939. Before starting his federal career, he was employed 
by the Illinois Central Railroad, Chicago, for more than 20 years. 


Thomas A. Moore—Chicago 


Mr. Thomas A. Moore, auditor, Bureau of Accounts, Cost Finding 
and Valuation, Chicago, retired after 32 years’ service with the Com- 
mission. 


Henry L. Brown—Washington, D. C. 


Mr. Henry L. Brown, an accountant and auditor, Bureau of Ac- 
counts, Cost Finding and Valuation, Washington office, has been with 
the Commission since 1939. Previous to joining the I. C. C. staff, he 
was an instructor and director of accounting at Becker College, Wor- 
cester, Massachusetts, for 19 years. 


Personalities in the News 
Philip A. Ray New Undersecretary of Commerce 


Philip A. Ray of California, former general counsel of the Depart- 
ment of Commerce under Secretary Weeks, was confirmed by the Senate 
on August 21 as undersecretary of commerce. He succeeds Frederick 
H. Mueller recently appointed secretary of commerce. 


Gene West Leaves Munitions Carriers Conference, ATA 


Gene T. West has been appointed as assistant of Mr. James F. 
Pinkney, vice president—law, of the Ryder System, Inc., Miami, Florida, 
as recently announced by Mr. Pinkney. 

Mr. West for five and one-half years was with the Munitions Car- 
riers Conference, American Trucking Associations, Inc., Washington, 
D. C. He became managing director of the conference in June, 1957. 
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Prior to joining the conference staff, he was an assistant to a board 
member of the National Classification Board of the trucking industry. 
He was graduated from the University of Maryland with a degree in 
business and public administration, majoring in transportation. 

Mr. West, with Mr. Pinkney, has opened a Washington office to 
serve the entire Ryder System. Mr. Pinkney is a former general counsel 
of ATA. Both Mr. Pinkney and Mr. West are members of the Asso- 
ciation of I. C. C. Practitioners. Mr. Pinkney served as president of 
the Association, 1954-1955. 


School and University Programs 
Northeastern University Evening Courses 


Northeastern University School of Business, Boston, Massachusetts, 
is offering 15 evening courses in transportation and traffic management 
in its Institute of Transportation and Traffic Management. Instructors 
are professional men from the transportation industry. 

Courses include: Advanced transportation economics, Wednesday, 
February 3-May 25, 1960; motor carrier traffic management, Tuesday, 
September 22-January 26, 1960; freight claims for loss and damage, 
Thursday, February 4-May 26, 1960; current transportation problems, 
Tuesday, February 2-May 24, 1960; selling transportation services, 
Thursday, February 4-May 26, 1960; I. C. C. practice and procedure, 
Monday, September 21-May 23, 1960; transportation insurance, Thurs- 
day, September 24-January 28, 1960; advanced traffic management, 
Tuesday, September 22-January 26, 1960; air cargo transportation, 
Monday, September 21-January 25, 1960; motor carrier operations, 
Tuesday, February 2-May 24, 1960; transportation practices, Tuesday, 
September 22-January 26, 1960 and Tuesday, February 2-May 24, 1960; 
traffic management, Tuesday, February 2-May 24, 1960; rates and tariffs, 
Thursday, September 24-May 26, 1960; commercial warehousing, 
Thursday, September 24-January 28, 1960; and ocean transportation, 
Monday, February 1-May 23, 1960. 


TMI School of Transportation, New York 


The TMI School of Transportation, New York City, beginning its 
40th year, has announced 14 courses in its current schedule. 

Basic courses in transportation and traffic management, motor ecar- 
cier management, air freight and foreign trade have been revised to 
latest developments. Recognizing demand for broadly trained personnel, 
the following special courses are being offered: Material handling and 
warehousing; pool distribution and consolidation; packaging—claims 
and claim prevention. 

Courses are also available in interstate commerce law and procedure, 
economics of transportation and general business. Seminars include 
‘“How to Sell Transportation’’ and ‘‘New Techniques of Industrial 
Transportation.”’ 
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Meetings 
Delta Nu Alpha Annual Convention Convenes October 30 


The annual convention of Delta Nu Alpha, national transportation 
fraternity, will be held at the Penn-Sheraton Hotel, Pittsburgh, Pennsyl- 
vania, on October 30, 31 and November 1. 


New Freight Transportation Consultant Assn. to Meet November 9, in Chicago 


The charter meeting of the newly formed National Association of 
Freight Transportation Consultants will be held at the St. Clair Hotel, 
Chicago, on November 9, according to the executive committee of this 
new group. 

The committee has announced that this meeting will be open to all 
persons of firms in practice as transportation or traffic consultants, 
freight bill audit bureaus, and traffic and transportation divisions of 
Chambers of Commerce. Inquiries about the meeting or the association 
may be addressed to the Executive Committee, National Association of 
Freight Transportation Consultants, c/o Midwest Freight Traffic Service 
Bureaus, Inc., 1900 West Fullerton Avenue, Chicago 14, Illinois. 


Publications 
I. C. C. Bureau of Transport Economics and Statistics 


Recent statements which have been released by the Bureau of 
Transport Economics and Statistics of the Interstate Commerce Com- 
mission include: 


SS-6, State-to-State Distribution Manufactures and Miscellaneous and 
Forwarder Traffic (CL) Traffic and Revenues, Year 1957. 

SS-7, Tons of Revenue Freight Originated and Tons Terminated by 
States and by Commodity Class, Year 1957. 

TC-1, Mileage Distribution of Carloads for Each Commodity Class by 
Type of Car, Year 1957. 

MS-1, Distribution of Freight Traffic and Revenue Averages by Com- 
modity Classes, Year 1958. 

MS-2, Distribution of Petroleum Products by Petroleum Administration 
Districts, Fourth Quarter, 1958. 

QC-1, Quarterly Comparisons Traffic and Revenue by Commodity 
Classes, Fourth Quarter 1958 and 1957. 

TC-2, Weight Distribution of Carloads for each Commodity Class by 
Type of Car, Year 1957. 

TC-3, Territorial Distribution of Carloads for each Commodity Class 
by Type of Car, Year 1957. 


These releases, issued as information, have not been adopted by the 
Interstate Commerce Commission. 


Recent Court Decisions 
By WarrEN H. Waaner, Editor 


Proof of ‘“‘necessity”—‘processed meats.” 
Chesapeake Motor Lines v. United States. No. 9319. 


On September 1, 1959, a three-judge court for the District of Mary- 
Jand affirmed an order of the Commission denying an application by 
Chesapeake Motor Lines for authority to handle meats, meat products, 
and meat by-products from New York City and points in New Jersey 
to Baltimore, and holding that ‘‘ processed meats’’ did not include fresh 
meats. 

Quoting excerpts from the decision of the court: 


The facts and the background of the case are set out in our 
first opinion, 153 F. Supp. 812, wherein we held that the case 
should be remanded to the Commission to reconsider the question 
whether the authority presently held by Chesapeake to carry 
‘*processed meats’’ over the desired routes includes the movement 
of fresh meat. 

Pursuant to that decision the Commission held two hearings 
and filed two reports. In its report dated February 19, 1958, 
74 M. C. C. 667, the Commission found that the term ‘“‘ ‘ processed 
meats’ refers to meat which not only has been slaughtered, 


butchered, and cleaned, but which has been further processed by 
being cooked, artificially preserved in some way, or by having other 
ingredients, such as spices, added to it,’’! and concluded that the 
authority held by Chesapeake to transport processed meats from 


1 The Commission stated: “While it is true, of course, that fresh meat has 
poy we passed through certain ‘processes,’ including slaughtering, cleaning, 
and butchering, we cannot agree with Chesapeake’s contention that it must 
therefore be included in the commodity description ‘processed meats’ as used 
in its certificate. On the contrary, it is our opinion that if either term is to 
have any distinct meaning they must be mutually exclusive. We believe that 
common usage supports our conclusion that ‘processed meats’ refers to meat 
which not only has been slaughtered, butchered, and cleaned, but which has 
been further processed by being cooked, artificially preserved in some way, 
or by having other ingredients, such as spices, added to it. The situation can 
be further clarified by considering this commodity description along with 
others in the same area. ‘Fresh meat’ includes not only carcass meat, but 
also cuts of meat such as steaks, roasts, and chops, and even ground meat. 
Frozen meat is also in this category. Refrigerated Transport Co., Inc., 
Extension—Meat, 72 M. C. C. 755. ‘Pre ared meats’ is a very limited term 
referring only to products of the pre-cooked or ready-to-eat variety, such as 
sausage and canned luncheon meat. Compare C. F. Mueller Co. v. Pennsyl- 
vania R. Co., 278 1. C. C. 751, which deals with cooked and seasoned macaroni, 
packed in jars. ‘Processed meats’ is a much broader term. It includes 
cured, smoked, salted, dried, and canned meats, and, in fact, encompasses the 
‘prepared meats’ category. That there is a distinction between ‘processed’ 
and ‘manufactured’ is indicated in the Frozen Food Express case. Meat 
products such as bouillon cubes and chile con carne must be considered to be 
manufactured rather than processed, and, of course, the whole line of meat 
byproducts such as lard, soap stock, and the like are in the category of 
manufactured products.” 74 M. C. C. at 670. 
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New York to Baltimore and Washington ‘‘does not authorize the 
transportation of fresh meats from and to these points.’’ 74 
M. C. C. at 670. 

Chesapeake thereupon filed a petition for reconsideration and 
the Commission filed a report on reconsideration dated March 20, 
1959, 79 M. C. C. 175. In response to Chesapeake’s argument that 
its existing authority is ambiguous the Commission reviewed the 
proceedings by which that authority had been originally issued to 
Citro and acquired by Chesapeake, and found nothing to indicate 
any intent to grant authority to transport fresh meats. 79 M. C. C. 
at 179. The Commission further found ‘‘that applicant has failed 
to show that the present and future public convenience and neces- 
sity require the proposed operation.’’ 79 M. C. C. at 181. 

1. It is unfortunate that the term ‘‘ processed meats’’ is used 
in the certificate which Chesapeake now holds, rather than some 
term which has a more generally accepted meaning throughout the 
meat industry. See Descriptions in Motor Carrier Certificates, 
61 M. C. C. 209, 766 (1952). Nevertheless, the conclusion of the 
Commission that the term does not include fresh meat is adequately 
supported by the findings and the record, and is not arbitrary or 
unreasonable. Malone Freight Lines v. United States, 107 F. Supp. 
946, 949, affd. 344 U. S. 925; Adirondack Tramsit Lines v. United 
States, 59 F. Supp. 503, 504, affd. 324 U. S. 824.... 

Chesapeake’s contention that the Commission had no right to 
consider the service being rendered by Pyramid under its tempo- 
rary authority cannot prevail. The burden was on Chesapeake to 
establish that public convenience and necessity required the grant- 
ing of the additional authority which it had requested. Proof of 
necessity ordinarily requires a showing that present facilities are 
inadequate. Hudson Transit Lines v. United States, 82 F. Supp. 
153, affd.; United States v. Hudson Transit Lines, Inc., 338 U. S. 
802.2 In passing on this question, the Commission had the right 
to consider the nature and quality of Pyramid’s service, along with 
the service of any other carriers, despite the fact that Pyramid’s 
service was being rendered under temporary authority. Moreover, 
at the time of the hearing before the Commission in 1955, Pyramid 
had already been granted permanent authority southbound; it was 
still operating under its temporary authority southbound only be- 
cause it had appealed from the order of the Commission, which had 
refused to give it permanent authority northbound. That authority 
was granted in 1956, and Pyramid has been operating under per- 
manent authority both ways since then... . 

The order of the Commission is affirmed. Chesapeake is of 
course free to reapply to the Commission if a change in conditions 
has occurred since the passage of the order here reviewed. 


2 This does not mean, however, that the holder of a certificate is entitled 
to immunity from competition under any and all circumstances; the intro- 
duction of a competitive service may be in the public interest where it will 
secure the benefits of an improved service without being unduly prejudicial 
to the existing services. Hudson Transit Lines v. United States, supra. 





Rail Transportation 


By Joun F. Donegan, Editor 


FORMAL MATTERS 
Incentive Rail Rates on Paint and Related Articles 


On September 4 the I. C. C. released its report in I & S 7027— 
Paint and Related Articles—Official Territory—in which it concluded 
that evidence before it was convincing that proposed reduced rail rates 
are reasonably compensatory, are needed by the railroads for intended 
purpose of attracting traffic to their rails, and would not constitute an 
unfair or destructive competitive practice in contravention of the 
National Transportation Policy. 

Commissioner Freas concurred without opinion; Commissioners 
Murphy and Webb wrote separate concurring opinions and Commis- 
sioner Arpaia did not participate. 

In the course of its report the Commission made the following 
statements: 


The principal difference in the views of the parties with respect to the 
effect of section 15a(3) appears to be in the construction that should be placed 
upon the prohibition in the national transportation policy against unfair or 
destructive competitive practices. On brief, the protestants say, as pointed 
out, that the motor carriers are capable of reducing their rates, and will do 
so where they think it to their advantage, and that as this proposed adjust- 
ment is in no way related to the competitive situation facing the railroads, 
and is much lower than necessary in spots, it constitutes and can only result 
in destructive competitive practices. The respondents assert that reduced 
rates to be unfair or destructive must be so in fact and in law. They admit 
that their intention is to attract some of the traffic now transported by the 
motor carriers, but they urge that the proposed rates cannot be found to 
constitute an unfair or destructive competitive practice merely because they 
may divert traffic from another mode of transportation. 


* * * 


Competition between carriers comprehends both rates and service. The 
record indicates that, because of service advantages, the motor carriers may 
be able to continue to compete for this traffic without any reduction in their 
rates. Whether this is so or not, there is no indication that the proposed 
rates will have an adverse effect upon the protestants in such manner as to 
constitute an unlawful practice. 


INTRASTATE RATES 
Missouri 
By order dated July 14, in Docket 32010, the I. C. C. has denied 
a petition for reconsideration filed by rail carrier respondents seeking 


relief from requirements of the report and order dated November 
26, 1958. 


Texas 


In an order dated August 10, in Docket 32270, the I. C. C. has found 
that Texas intrastate rates and charges for the transportation of sand, 


52 





OCTOBER, 1959 53 





gravel, crushed stone, and related commodities, are not shown to cause 
undue or unreasonable advantage, preference or prejudice, nor dis- 
crimination against interstate or foreign commerce. 


North Dakota 


On August 10 the Public Service Commission of North Dakota 
released its report and order in Case 5664, dealing with the application 
of railroads operating in that state for authority to increase freight 
rates and charges in line with I. C. C. authority for increase in inter- 
state rates in Ex Parte 212. 

In a divided opinion (2-1) the state commission authorized increases 
in rates and charges comparable to those permitted by the I. C. C. for 
interstate traffic, except on grain, flaxseed and commodities taking same 
rates, and lignite—as to which commodities no increase was approved. 

In his dissenting opinion Commissioner Vaaler agreed with con- 
clusion as concerns lignite, but would have permitted increases on grain 
and flaxseed because of absence of any opposing evidence relating thereto. 


Terminal Switching Services 


In the proposed report of I. C. C. Hearing Examiner R. J. Mittel- 
bronn, in Docket 32442, released by the Commission on August 31, it is 
recommended that the Commission find that the U. 8. Department of 
Defense has failed to show that switching of interstate traffic by the 


Southern within Fort McClellan, Ala., is a service to be included in the 
linehaul rates, and that the railroad’s refusal to perform such switching 
free of charge is not shown to be unjust or unreasonable, or otherwise 
unlawful. 


Express Rates in the United States 


Fourth-section order No. 19181 issued by the Commission under 
date of September 4, 1959 authorizes the Railway Express Agency to 
establish and maintain for transportation of commodities moving in 
express traffic, in less-than-carloads, as described in application No. 
35564, between express stations in the United States, rates and charges 
proposed in the aforesaid application, and to maintain higher rates from 
and to intermediate points in the United States; Provided, That the 
rates and charges from or to such higher-rated intermediate points shall 
not exceed rates proposed in application No. 35564, as amended, for 
application from and to such points; and that, effective September 1, 
1959, the Railway Express Agency, Inc., be, and it is hereby, authorized 
to establish and maintain rates and charges described above without 
observing the aggregate-of-intermediate rates provision of section 4 of 
the Interstate Commerce Act in those instances where rates in excess 
of the aggregate-of-intermediate rates will be due to the use as an 
intermediate factor of the commodity rates named in Railway Express 
Agency, Inc., tariffs I. C. C. 7966 or 8148. 


Increased Parcel Post Rates—1957 


On August 28 the I. C. C. released the proposed report of Examiner 
Burton Fuller in Docket 32158, in which it is recommended that the 
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Commission approve increases in Fourth-Class mail rates averaging 
17.1 per cent. The proposed increases range from 35 percent down to 
one percent, the percentage diminishing within each zone, other than 
local, as rate increases, with a few reductions for the greater weights and 
longer distances. 


Lumber—California and Oregon—to California and Arizona 


On August 26 the I. C. C. released its report and order in I & S 
Docket 6933 in which it found reduced carload rates on lumber trans- 
ported by rail from Oregon and northern California to southern Cali- 
fornia and Arizona to be just and reasonable when subject to minimum 
weights of 50,000, 60,000 and 70,000 pounds. Rate reductions subject 
to minimum weights less than 50,000 pounds were not shown to be just 
and reasonable and were ordered cancelled no later than September 
28, 1959. 

The reductions were proposed to prevent further diversion of rail 
lumber traffic by reason of market, highway and water-carrier competi- 
tion and to restore a rate parity between southern Oregon and northern 
California shippers which existed from 1927 to 1954. The reductions 
authorized would also establish parity with intrastate railroad rates on 
shipments of lumber between points in California. 

Commissioner Freas concurred in the report and order; Commis- 
sioners Hutchinson, Murphy and Webb dissented in part. Chairman 
Tuggle and Commissioner McPherson did not participate. 





Motor Transportation 


By Wis J. Lirpman, Editor 


Reparations on Past Motor Shipments Barred for Want of Jurisdiction 


In T. I. M. E., Inc. v. United States, 359 U. S. 464, decided May 18, 
1959, the Supreme Court held that the Motor Carrier Act does not give 
shippers a cause of action for recovery of allegedly unreasonable rates 
on past shipments, nor enable them to assert unreasonableness as a 
defense in carrier suits to recover applicable charges, and that any com- 
mon law right which may have existed did not survive the passage of 
the Motor Carrier Act. This holding was followed by the Commission 
in MC-C-1337, Ford Motor Company v. Standard Transportation Com- 
pany, Inc., et al., decided August 4, 1959. Complainants in the Ford 
ease alleged that applicable motor carrier rates on past shipments of 
oil filters and oil-filter cartridges from Pawtucket, R. I., to Detroit and 
Dearborn, Michigan, and gears from Pottstown, Pa., to Detroit, Michi- 
gan, were unreasonable, unjustly discriminatory and unduly prejudicial. 
In its opinion dismissing the complaint for want of jurisdiction, the 
Commission stated that although under parts I and III of the Act a 
shipper may litigate as to the reasonableness of past charges (even if 
such charges were based on the applicable and effective rates) there is 
no basis for similar relief under part II, the Motor Carrier Act. The 
Commission quoted the following from the Supreme Court’s opinion in 
the 7. I. M. E. case: 


To hold that the motor carrier Act nevertheless gives shippers a right 
of reparation with respect to allegedly unreasonable past filed tariff rates 
would require a complete disregard of these significant omissions in Part II 
of the very provisions which establish and implement a similar right as 
against rail carriers in Part |. We find it impossible to impute to Congress 
an intention to give such a right to shippers under the Motor Carrier Act 
when the very sections which establish that right in Part | were wholly omitted 
in the Motor Carrier Act. 


* * * 


* * * It would be anomalous to hold that Congress intended that the sole 
effect of the omission of reparations provisions in the Motor Carrier Act 
would be to require the shipper in effect to bring two lawsuits instead of one, 
with the parties required to file their complaint and answer in a court of 
competent jurisdiction and then immediately proceed to the I. C. C. to litigate 
what would ordinarily be the sole controverted issue in the suit. * * * 

To permit a utilization of the procedure here sought by the Government 
would be to engage in the very “improvisation” against which this Court 
cautioned in Montana-Dakota, supra, in order to permit the I. C. C. to 
accomplish indirectly what Congress has not chosen to give it the authority 
to accomplish directly. In the absence of the clearest indication that Con- 
gress intended that the Motor Carrier Act should preserve rights which could 
be vindicated only by such an improvisation, we must decline to consider a 
defense which “involves only issues which a federal court cannot decide and 


can only refer to a body which also would have no independent jurisdiction 
to decide.” 
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The Western Auto Case and the Problem of Multiple Applicants 


What criteria does the Commission follow in deciding which of 
several equally qualified applicants should be granted authority where 
a number of applications are filed as the result of an impending reloca- 
tion of a shipper’s plant? This question was considered by the Commis- 
sion in MC-8681 (Sub. No. 65) Western Auto Transports, Inc., Extension 
—St. Louis County, Mo., decided August 10, 1959. Numerous applica- 
tions were filed in this case by automobile haulers to serve a new assembly 
plant of the Chrysler Corporation located in St. Louis County, Mo. This 
new plant was to take the place of the Chrysler plant located at 
Evansville, Indiana. Upon completion of the new plant all Chrysler 
operations at Evansville were to terminate. The basis for the relocation 
(as found by the Commission) was that the old plant was no longer 
economically or physically suitable to Chrysler requirements, and that 
the new plant’s geographical location and facilities were better suited 
to Chrysler’s future plans and objectives. Chrysler supported only 
four of the thirteen applications filed on the ground that the traffic 
to be generated at the new plant will not support more than four car- 
riers. Chrysler neither supported nor opposed the applications of the 
remaining carriers. In considering which of the several applicants 
should receive authority to serve the Chrysler plant, the Commission 
stated : 


Shipper supports only four of the applicants. However, determination 
of the question of public convenience and necessity, while usually based on 
shipper evidence, is not within the province of a shipper, but rather it is the 
function of this Commission to determine, in furtherance of the goals ex- 
pressed by the national transportation policy, which applicants should receive 
grants of additional authority. Accordingly, where a need is shown by a 
shipper for a new service and a number of carriers (some supported and some 
not supported by the shipper) proffer their services to meet such need, those 
applicants supported by the shipper do not automatically prevail over those 
not supported. Moreover, where, as here, applicants’ requests for authority 
are occasioned by an impending relocation of a shipper’s plant at a new 
origin, the consideration given to applicants should include an appraisal 
of the economic impact the plant relocation will have upon the applicant 
carriers serving the old origin. This, of course, in no way overrules Smith & 
Solomon Trucking Company—Extension—Camden, N. /. supra. That case 
involved a situation in which the application of a carrier which had served 
a shipper at a former location was denied because there was already adequate 
service available from other carriers at the shipper’s new location. ere 
instead we are faced with the necessity of choosing among equally qualified 
applicants, each wishing to provide a new service not now available from 
existing carriers. Clearly, however, the fact that an applicant has served the 
shipper in the past is not the sole measure of public convenience and necessity. 
Shipper support of a particular —_— must also be considered carefully, 
and its selection of a carrier should be given due consideration along with 
all other facts bearing on the ability of the various applicants to provide 
the needed service. 


The Commission’s discussion is noteworthy insofar as it announced 
the following criteria: 


(1) In deciding between applicants, the Commission will appraise 
the economic impact that the plant location will have upon the applicant 
carriers serving the old origin; 
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(2) The fact that an applicant has served the shipper in the past 
is not the sole measure of public convenience and necessity ; 

(3) A shipper’s selection of a carrier ‘‘should be given due con- 
sideration’’ along with all other facts bearing on the ability of the 
various applicants to provide the needed service. 


Employment Agreement Condemned as Indirect Means of Increasing Purchase Price 


In MC-F-6809, Terminal Transport Company, Inc.—Control and 
Merger—Coats Motor Transfer Co., Inc., decided August 18, 1959, the 
Commission, division 4, denied an application pursuant to which 
Terminal sought authority under sec. 5 to acquire control of Coats 
through purchase of capital stock. The denial was based, in part, upon 
the terms of an agreement whereby Terminal would employ Ransom J. 
Parker, Jr., president and sole stockholder of Coats, for seven years at 
an annual salary of $35,000. In return for this salary Parker was to 
perform services consisting primarily of traffic solicitation or sales. 
The Commission found as a ground for denial that the contract provid- 
ing for Parker’s salary was not a true employment agreement; that 
working for Terminal was not the equivalent of working for a company 
(Coats) of which Parker was president and sole stockholder and, con- 
sequently, should not command an equivalent salary; that as an em- 
ployee of Terminal, Parker’s managerial responsibilities would be 
curtailed; that Parker would be devoting himself primarily to sales 
work; and that the highest paid executive with Terminal received a 


salary of $17,500 or just one-half of the salary to be paid to Parker. 
The Commission characterized the employment agreement as a means 
of increasing indirectly the purchase price for Coats’ stock and held 
that it must be considered in determining the reasonableness thereof. 
The Commission stated : 


The very size of the annual salary and the number of years it is to be 
paid, including the payment of insurance, adequately disproves any other 
argument, and our jurisdiction to so consider the transaction on this basis 
may not be defeated merely by reason of the fact that the contract by its 
terms states that Parker shall perform work for Terminal. Viewed in this 
light, and considering the amount paid Terminal’s sales manager ($17,500), 
as a reasonable remuneration for similar services, the payment of that amount 
to Parker might be justified; the payment, however, of the additional $17,500 
and insurance premiums of $3,743 over a period of 7 years would aggregate 
$148,701, which when added to the $400,000 would aggregate $548,701 for stock 
having a_net book value, exclusive of intangibles, as of March 22, 1958, 
of only $131,174. As made applicable to the pro forma balance sheet, its 
“Other Intangible Property” amount would be increased from $276,473 to 
$425,174, its long-term debt would be increased $148,701, with a resultin 
overcapitalization of $454,419 and the ratio of its long-term debt to tota 
capitalization and surplus would increase to 83.3 percent. Considering all 
the evidence, applicants have not shown that the transaction would be con- 
sistent with the public interest. 





Freight Forwarder Regulation 


By Guzes Morrow, Editor 


Freight Forwarder Volume Rates Approved by |. C. C. 


The I. C. C., by report dated September 4, 1959, released September 
15th, in I. & S. Docket 6993, Forwarder Volume Commodity Rates be- 
tween Chicago and New York, found just and reasonable and not other- 
wise unlawful the forwarder volume rates involved. The rates at issue 
were filed by most or all of the forwarders operating between New York 
and Chicago, to become effective August 20, 1958 and later. They were 
suspended on the protest of motor carrier groups. 

The forwarder rates are subject to minima ranging from 10,000 to 
30,000 pounds and are on the same level as those maintained by the 
principal motor common carriers. They were published after some of 
the railroads established so-called plan III piggyback or trailer-on-flatcar 
rates between Chicago and the New York City area. The plan III rates 
require the shipper to furnish the trailers and transport them to and 
from the rail loading and unloading ramps. 

The Commission said, in its report that the proceedings 


raise the issue whether (1) freight forwarders may handle shipments of any 
size, and, if so, may they establish rates based upon minimum weights so as 
to attract volume shipments; (2) in the usual course of business, assembly, 
consolidation, break-bulk, and distribution service will be performed under 
the considered rates; (3) a highway trailer transported on a railroad flat car 
under the proposed rates is an instrumentality of transportation and, if so, 
may a freight forwarder lawfully furnish it; and (4) the considered rates are 
intrinsically lawful. 


Dealing with the issues, the Commission said that it had not been 
established that ‘‘freight forwarders are restricted to the handling of 
small shipments only, nor does section 402(a) of the act limit the maxi- 
mum weight of a shipment which may be handled by a forwarder.’’ 

Further, the Commission said, the fact that the proposed rates are 
subject to minima ranging from 10,000 to 30,000 pounds does not auto- 
matically exclude the traffic from being handled by a freight forwarder. 
It was pointed out that in a prior decision (283 I. C. C. 92), division 2 
found just and reasonable, and specifically authorized a freight for- 
warder to charge, a rate competitive with motor carriers subject to a 
20,000 pound minimum. Various other decisions were cited to show 
that forwarder volume rates subject to minima ranging up to 30,000 
pounds have heretofore been approved. 

The loading of the trailers with different shipments prior to delivery 
to the rail carrier, including occasional instances where one of the 
trailers may be loaded with only one shipment from one consignor to 
one consignee, in the opinion of the Commission, ‘‘constitutes an as- 
sembly and consolidation of the shipments to be delivered to the carrier 
as one shipment.’’ 

Protestants raised the question as to whether a highway trailer 
transported on a railroad flatear is an instrumentality of transportation 
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and, if so, whether the forwarder may supply it, citing section 418 of 
the Act. As to this the Commission pointed out that, contrary to cases 
cited by protestants, the shipper is required to furnish the trailers under 
the plan III rates of the railroads, and there is no holding out of the 
rail lines to furnish them. The Commission added: 


Moreover, it appears that the aan" in section 418 against the use of 
instrumentalities or services of carriers, other than common carriers, was 
designed to prevent forwarders from using contract carriers. 


The Commission concluded that the proposed rates are just and 
reasonable and not otherwise unlawful. Commissioner Walrath dis- 
sented, and Chairman Tuggle and Commissioners Arpaia and Freas did 
not participate. 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.06 Legislative History 


02.06 From portion of legislative committee reports relating to amend- 
ment of sec. 203(c), it is clear that insofar as test expressed in Lenoir case, 
51 M. C. C. 65, is concerned, amended section is not intended to change, but 
to codify, law with respect to test for determining what transportation 
activities are permitted within scope of lawful private carriage. MO-C-1994, 
Fraering Brokerage Co., Inc.—Investigation of Operations, .... M. C. C. 
ooee, 8-8-59, Div. 1. 


02.2 Interstate & Foreign Commerce 
02.20 Generally 


02.20 Regulatory jurisdiction of Commission, of course, extends only 
to U. S. national boundaries, and fact that grant of authority made herein 
between Seattle and Fairbanks, Alaska does not specifically refer to service 
to and from points on international boundary should not be construed as an 
attempt on Commission’s part to regulate that portion of proposed operation 
which will be conducted over Canadian highways. 8 M. C. C. 611. 
MO-117137, N. J. Matlock Com. Car. App., .... M.C.C , 8-14-59, Div. 1. 


02.24 Interrupted Through Movement 


02.24 Continuity of transportation is not interrupted by placing goods 
in warehouse to await customs clearances thereon in view of original and 
continuing intention of supporting shipper to move his goods to inland con- 
signees as soon as such clearances had been obtained. That some of twine 
was not sold to buyers in interior prior to water shipment is immaterial. 
Proposed transportation of twine from public warehouse at Port of Mil- 
waukee to points in Wis. found to be operation in foreign commerce. Com- 
pare 31 M. C. C. 488 and 163 I. C. C. 405. MC-20372, Sub 11, J. W. Cartage 
Co. Ext.—Twine, .... M. C. C. ...., 7-23-59, Div. 1. 

02.24 While films are usually returned to distributor immediately after 
theatre has finished last showing, in some instances they are “circuited,” 
that is, shipped to one theater and forwarded to series of theaters before 
being returned to distributor. After film has served its usefulness in terri- 
tory, it is returned to producer for discard or salvage. Transportation of 
film in this manner over prearranged circuits, even if wholly within one State, 
is, if transportation is part of continuous interstate movement, transporta- 
tion in interstate commerce. 195 F. 2d 252. MC-89684, Sub 21, Wycoff Co. 
Inc. Ext.—Regular Routes, .... M. C. C. ...., 7-29-59, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Transportation of horticultural products is exempted from regu- 
lation by sec. 203(b)(6) of Act, but applicant apparently proposes to trans- 
port them in same vehicle with nonexempt commodities. Authority for their 
transportation in such circumstances would be required. MC-89684, Sub 21, 
Wycoff Co. Inc. Ext.—Regular Routes, .... M. C. C. ...., 7-29-59, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Applicant plans to serve numerous farm machinery dealers 
rather than manufacturer of hay balers, and to provide service for any 
dealer requesting it. It is clear, therefore, that type of service which ap- 
plicant proposes is common carriage. MC-111472, Sub 55, Diamond Transp. 
System, Inc. Ext.—Memphis, Tenn., .... M. C. C. ...., 7-29-59, Div. 1. 

05.10 Service which applicant proposes to provide is not designed to 
meet distinct needs of particular shipper, but is type of service which is held 
out and would be accorded to any shipper of considered traffic. Type of 
service which applicant proposes is common carriage. MC-108678, Sub 26, 
Liquid Transport Corp. Ext.—Chocolate, .... M. C. C. ...., 8-4-59, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Service which applicant proposes here cannot be said to be con- 
tract carriage under amended definition of a contract carrier in sec. 203(a)- 
(15) of Act. It does not propose to render specialized service, to assign 
vehicles to exclusive use of individual customers, or to serve one or limited 
number of persons. MO-111472, Sub 55, Diamond Transp. System, Inc. Ext. 
—Memphis, Tenn., .... M. C. C. ...., 7-29-59, Div. 1. 


05.23 Number of Patrons 


05.23 In accordance with sec. 209(b) of Act, service herein authorized 
will be limited to that to be provided under continuing contract with North- 
eastern Motor Rebuilders, Inc., of Central Bridge, N. Y. MC-117640, Cee Bee 


Automotive Distributors, Inc. Cont. Car. App., .... M. C. C. ...., 8-38-59, 
Div. 1. 


05.23 Fact that applicant intends to operate as contract carrier as de- 
fined in sec. 203(a)(15) of Act by confining its proposed service exclusively 
to supporting shipper does not of itself make actual transportation service 
proposed materiaily different from that provided by existing common car- 
riers; nor does it follow that common carrier, which must render service to 
other shippers, necessarily cannot provide this shipper with reasonably ade- 
quate transportation service. MC-20372, Sub 11, J. W. Cartage Co. Ext.— 
Twine, .... M.C. C. ...., 7-28-59, Div. 1. 

05.23 Specialized type of service which can be utilized by only one or 
limited number of shippers as in circumstances here disclosed is contract 
carriage as contemplated by Act, Sec. 209(b) as amended. MO-117639, 
Sub 1, Gilbert McMahon Com. Car. App., 7-16-59, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Determination of whether certain transportation is private or 
for-hire carriage under Act is made on basis of transporter’s primary busi- 
ness. If it is engaged in another business enterprise, it is not allowed to 
transport property by motor vehicle, in interstate or foreign commerce, for 
business purposes unless there is in force with respect to such transportation 
certificate or permit issued by Commission or unless such transportation is 
within scope, and in furtherance of primary business enterprise (other than 
transportation) of such transporter. See 42 M. C. C. 192 and 51 M. C. C. 
65. MC-C-2144, V. P. Stutzman—Investigation of Operations, .... M. C. C. 
.++.e, 1-27-59, Div. 1. 


05.91 Lessees of Equipment 


05.91 Two significant instrumentalities employed in transportation by 
motor carrier are equipment by which transportation is accomplished and 
drivers thereof, and lessors of equipment and any person or persons acting in 
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concert with them are presumed to be performing for-hire transportation 
service subject to regulation unless it can be shown that shipper has exclusive 
right to direct and control transportation. 78 M. C. C. 161. 


Responsibility as carrier retained by lessor of equipment or supplier of 
drivers, for operation of vehicles, action of operators thereof, or safe delivery 
of cargoes is inconsistent with private carriage by shipper and shipper must 
accept complete responsibility for entire operation. Compare 32 M. C. C. 
253. MOC-C-2174, Cummings Truck Lease, Inc.—Investigation of Operations 
& Practices, .... M. C. C. , 8-38-59, Div. 1. 


05.92 Goods Purchased 


05.92 Ina situation where person actually does nothing but transport 
commodities from its suppliers to users thereof, fact that person takes title 
to goods is not sufficient to establish person’s status as private carrier. 68 
M. C. C. 758. a Fraering /— Ie Co., Inc.—Investigation of 
Operations, .... M. C. C. , 8-38-59, Div. 

05.93 Goods thant & Sold 


05.93 While transportation of commodities other than sugar is in 
furtherance of respondent’s primary business, its transportation of sugar, 
which it transports as return lading in opposite direction, with respect to its 
primary business, is related or secondary enterprise conducted with purpose 
of profiting from transportation performed and, as such, constitutes for-hire 
carriage for which operating authority from Commission is required. MC-O- 
1994, Fraering Brokerage Co. Inc.—Investigation of Operations, 

M. C. C. , 8-3-59, Div. 1. 


05.93 Campbell’s primary business is buying and selling of salt, and he 
is bona fide dealer in this community. He maintains inventory of salt at his 
warehouse from which he can and does supply customers. All orders are 
obtained through his own efforts, and he ordinarily obtains orders after salt 
is purchased from mines. Transportation performed by him is merely inci- 
dent to his primary business of buying and selling salt, and is not merely 
related or secondary enterprise conducted for purpose of profiting from 
transportation itself. 


Respecting purchase and sale of salt, Stutzman acts essentially as a 
carrier, merely performing a transportation service, for-hire, between original 


seller and ultimate consignee. Compare 68 M. C. C. 758. MC-O-2144, V. P. 
Stutzman—Investigation of Operations, .... M. C. C. , 7-27-59, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 In 359 U. S. 464, court held that Motor Carrier Act itself does 
not give shippers cause of action for recovery of allegedly unreasonable rates 
on past shipments, nor enable them to assert unreasonableness as defense in 
carrier suits to recover applicable charges, and that any such common law 
right which may have existed did not survive passage of Motor Carrier Act. 
Same reasoning would apply to claims for reparation on past motor carrier 
shipments by reason of alleged unjust discrimination or undue prejudice and 
preference. MC-C-1337, Ford Motor Co. v. Standard Transp. Co., Inc., .... 
& ie G , 8-4-59, Commission. 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 Statement filed by Wabash on March 16, 1956, under Rule 
1.25(e) of Commission’s General Rules of Practice, set forth facts and stated 
reason why carrier could not file special-docket application within statutory 
period. Such statement is sufficient to stay statute as Leet 4. in rule. 
No. 32507, Alpha Portland Cement Co. v. Wabash R. Co., - es0ee 
7-9-59, Div. 2. 
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13. Pleading 


13.4 Motions 
13.42 To Strike Irrelevant Matter in Pleading 


13.42 Application before N. Y. Commission was heard on consolidated 
record, with instant application. No objection was made to this consolidation 
and as result order entered by N. Y. Commission is actually part of record 
herein; and, of course, is entitled to consideration. Protestant’s motion to 
strike reference thereto will be overruled. MC-117640, Cee Bee Automotive 
Distributors, Inc. Cont. Car. App., .... M. C. C. ...., 8-38-59, Div. 1. 


13.42 Part of testimony objected to which embodies legal conclusions 
will not be considered herein. I & S 7060, Syrup—Keokuk, Iowa to Chicago, 
Biliny cone de Ge Gs. occ SURene, Ee Se 


13.5 Defensive Pleadings 


13.53 Replies 


13.53 Rule 1.23(a) of Commission’s General Rules of Practice provides 
that reply to any pleading permitted under rules may be filed within 20 
days after filing of such pleading. Matter objected to was not filed within 
stated period and no satisfactory reason for delay was presented. Motion to 
strike is granted. I & S M-11942, Stop-Off Provisions—Wilson Truck Co., 
Bt, ss b GO G. .cccy COO Dee. B 


13.7 Amendments 
13.70 Generally 


13.70 Commission is not bound by restrictive amendment which is 
contrary to public interest and inconsistent with standards established for 
practicable and effective regulation of motor carriers. 79 M. C. C. 1. MC- 


115432, Sub 4, Pawtuxet Valley Bus Lines, Inc. Ext.—Special Operations, 
8-11-59, Div. 1. 


13.71 Enlargement of Claim 


13.71 To extent that petition of intervention assails defendant’s fares 
to and from points not named in complaint, it constitutes an undue broaden- 
ing of issues. See 245 I. C. C. 115,116. Thus, issues considered herein are 
those raised in complaint. No. 32490, Kansas City-Leavenworth Bus Lines, 
Inc. v. Thunderbird Transp. Co., Inc., .... I. C. C. ...., 7-29-59, Div. 2. 


13.72 At Hearing 


13.72 Amendment does not unduly broaden issues, and is allowed. 
MC-109397, Sub 31, Tri-State Trucking Co. Ext.—Wickliffe, Ky., 7-27-59, 
Div. 1. 


13.73 To Conform to Proof 


13.73 Commodity description could be amended to correspond with 
evidence provided that opportunity was given to any persons who might be 
injured by such amendment to protect their rights. MOC-107496, Sub 121, 
Ruan Transport Corp. Ext.—Liquid Feeds, 7-28-59, Div. 1. 


13.74 Upon Exceptions 


13.74 To extent applicant seeks to amend title application by elimi- 
nating certain territory it seeks to serve, amendment is restrictive in scope 
and will be allowed. MC-109385, Subs 18, 20, 23, Subler Transfer, Inc. 
Ext.—Meats & Meat Products, 8-14-59, Div. 1. 


13.74 Following issuance of examiner’s proposed report, applicants 
filed petition to make certain amendments in bylaws and rules of procedure. 
Petition is granted and lawfulness of agreement as amended by petition shall 
be considered. Sec. 5a App. 67, Transcontinental Refrigerated Carriers, Inc. 
—Agreement, .... I. C. C. ...., 7-20-59, Div. 2. 
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13.75 Upon Reconsideration 


13.75 Amnexed to application is request by applicant to enlarge 
description in its Sub-No. 1 certificate, Feb. 28, 1942, commoditywise, to 
conform to authority sought. Notice thereof was duly published in FederaF 
Register, and in absence of opposition thereto, applicant’s request will be 
treated here as petition to reopen Sub-No. 1 proceeding for reconsideration 
and for such modification as may be deemed appropriate. MC-20992, Sub 5, 
Wm. Dotseth Ext.—N. Dak., 7-28-59, Div. 1. 


14. Process & Notice 


14.1 Upon Complaints 
14.1 Upon Complaints 


14.1 General Practice Rule 1.51 requires that complainant serve upon 
other parties statement of all evidence upon which it relies, and it is expected 
that complainant’s representative will serve complete copies of all pleadings 
as indicated in its certificate of service. In instant proceeding, however, de- 
fendants instituted court action to recover alleged undercharges, and their 
statement of facts and argument show that they had full knowledge of ship- 
ments and supporting documents referred to. Motion to strike is overruled. 
No. 32488, Atlantic Creosoting Co. v. Southern Ry. Co., .... 1. C. C. ...., 
7-20-59, Div. 2. 


15. Parties 
15.0 Necessary Parties 


15.03 Applicants 


15.03 R. Y. Sharpe is president and a director, and owns majority of 
Pilot’s outstanding capital stock. In Control case it was found that he con- 
trols Pilot and that remaining stockholders were not necessary parties to 
transaction under principle enunciated in 39 M. C. C. 271. Record herein 
indicates that R. Y. Sharpe still controls Pilot. Therefore, application, in- 
sofar as minority stockholders of Pilot are concerned, will be dismissed. 
MC-F-7147, Pilot Freight Carriers Inc.—Merger—Arlington Transp. Co., 
8-14-59, Div. 4. 


15.1 Proper Parties 
15.16 Protestants 


15.16 Filing of protests to instant application within 16 days after its 
publication in Federal Register constitutes prompt and timely filing within 
meaning of sec. 1.40 of Rules of Practice. Fact that these carriers did not 
comply with sec. 1.241 is not controlling in circumstances disclosed herein, 
as latter rule, by its terms, is merely permissive, and does not supersede 
prior rule concerning formal protests. See 71 M. C. C. 589. In circum- 
stances, examiner erred in failing to accept carrier’s appearances as party 
protestants. MC-116459, Sub 3, Asphalt Haulers Co., Ext.—Knoxville, 
=e, .... BG. G. , 7-29-59, Div. 1. 

15.16 As applicant for “grandfather” rights, Federal may continue its 
operations as incident of that application, 35 Fed. Supp. 132; and has stand- 
ing to protest this application. MC-107515, Sub 299, Refrigerated Trans- 
port Co., Inc, Ext.—Frankfort, Mich., .... M. C. C. , 7-15-59, Div. 1. 


16. Proof 


16.1 Issues 
16.10 Generally 
16.10 No undue prejudice or preference is alleged in complaint, and 


issue cannot 7 considered. No. 32488, Atlantic Creosoting Co. v. Southern 
me. ORs, 21s ES. , 7-20-59, Div. 2. 
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16.10 Any and all evidence presented to show purpose of System appli- 
cation is immaterial to issuc of public convenicnce and necessity presented 
for determination hercin. MC-730, Sub 103, Pacific Intermountain Exp. Co. 
Ext.—Petrochemicals, .... M. C. C. ...., 7-27-59, Div. 1. 

16.10 Although petition does not specifically raise issue, it is evident, 
as will later appear, that initially there is question of whether rates charged 
were applicable. It is well settled that Commission may consider applica- 
bility under allegation of unreasonableness. 20 1. C. C. 581, 590. No. 32399, 
United States v. San Diego & A. E. Ry. Co., .... I. C. C. ...., 8-12-59, 
Div. 3. 


16.13 Stipulations 


16.13 Parties stipulated that evidence adduced in I & S M-11234 
which is relevant to issues herein may be considered in disposition of this 
proceeding. No. 32490, Kansas City-Leavenworth Bus Lines, Inc. v. Thun- 
derbird Transp. Co., Inc., .... I. C. C. ...., 7-29-59, Div. 2. 


16.2 Burden of Proof 
16.21 Complaints 


16.21 Burden of proof here is on complainant. No. 32490, Kansas 
City-Leavenworth Bus Lines, Inc. v. Thunderbird Transp. Co., Inc. 
I.C. C. ...+, 7-89-69, Div. 3. 


16.21 Since it is protestant that is now attempting to eliminate routes 
of Nickel Plate with interchange at Spencer, burden of showing such routes 
to be unlawful rests with protestant. I & S 6234, Routing—Akron, C. & Y. 
R. on Overhead Traffic, .... I. C. C. ...., 8-10-59, Commission. 


16.22 Applications 


16.22 Burden of establishing that transaction under sec. 5 is con- 
sistent with public interest is upon applicants, and this burden must be met 
with competent evidence. MC-F- 2, Ashworth Transfer, Inc.—Pur.— 
W. L. Willcoxon & E. J. Fowkes, .... M. C. C. ...., 7-28-59, Div. 4. 


16.23 I &S Proceedings 


16.23 Under sec. 216(g) of Act, burden of proving that proposed rates 
are just and reasonable rests upon respondent. I & S M-12262, Building 
Material from & to Points in Central Territory, .... I. C. C. ...., 8-3-59, 
Div. 2. 


16.23 Subsequent vacation of suspension order had no effect upon in- 
vestigation proceeding, which specifically was continued, and burden of 
proof remained with respondent under sec. 216(g) of Act. 63 M. C. C. 653. 
I1& 8S 6234, Routing—Akron, C. & Y. R. on Overhead Traffic, .... I. C. C. 
...., 8-10-59, Commission. 

16.23 In proceeding of this nature, burden of proving that proposed 
changed rule, regulation, or practice is just and reasonable is upon proponent 
thereof. .I & S M-11942, Stop-Off Provision—wWilson Truck Co., Inc., .. 
BO. C. «sy Foeewe, Eee. S. 


16.3 Official Notice 
16.33 Public Records 


16.33 Official notice may be taken of operating authorities issued by 
Commission. MC-111812, Sub 55, Midwest Coast Transport, Inc. Ext.— 
Boston & New York, 8-14-59, Div. 1. 

16.33 Subsequent to hearings and oral argument herein. eastern rail- 
roads published rate of 61 cents, min. 80,000 lbs., on subject traffic from 
Richmond to Louisville, which became effective July 3, 1959. Official notice 
taken of this new rate. I & S 6914, Sugar—Gulf & South Atlantic Ports to 
Ohio River Crossings, .... I. C. C. ...., 7-24-59, Commission. 


16.33 Commission can take official notice of its findings and con- 


clusions in prior reports. See 76 M. C. C. 103. MC-2860, Sub 2, Victory 
Tranps., Inc. Ext.—Bakery Goods, etc., .... M. C. C. ...., 7-23-59, Div. 1. 
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16.34 Commission Proceedings 


16.34 Commission may take official notice of existence of complaint 
proceeding, since DeCamp’s proposal in instant proceeding must necessarily 
hinge upon its authority to perform operation for which it here seeks an 
extension. Accordingly, motion to strike will be overruled. MC-3647, Sub 
208, Public Service Coordinated Transport Ext.—Morristown, N. J., . 
M. C. C. ...., 7-23-59, Div. 1. 


16.35 Technical Knowledge 


16.35 Official notice taken of fact that numerous passanger fares on 
both bus and rail lines are not yielding profit, and that further experimenta- 
tion, with both fares and service thereunder, is necessary and desirable in 
order to obtain optimum revenue results under fare adjustments which are 
just and reasonable to travelling public. No. 32490, Kansas City-Leaven- 
worth Bus Lines, Inc. v. Thunderbird Transp. Co., Inc., .... I. C. C. 
7-29-59, Div. 2. 


°9 


16.4 Witnesses 
16.40 Competency 


16.40 Witness was at time of hearing and for some time prior thereto, 
president of Park, and qualified to testify concerning its labor situation 
during time of his presidency. MC-117381, Sub 1, Celli Trucking Co. Com. 
Car. App., 7-24-59, Div. 1. 


16.46 Cross-Examination 
16.46 Board properly overruled applicant’s objections to hypothetical 
question on cross-examination. Question was pertinent and relevant to is- 


sues as it referred to matters brought out on direct-examination and sought 
to elicit from supporting shipper whether its support of application was 


based upon need for transportation service or for use of applicant’s storage 
facilities, or both. MC-117651, Sub 2, Feaster Trucking Service, Inc. Ext.— 
Crude Oil, .... M.C. C. ...., 7-9-59, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Counsel for applicants stated that none of 10 supporting ship- 
pers would be presented for cross-examination and examiner thereupon 
granted motion of counsel for protestants that verified statements of such 
shippers be stricken from record. Affirmed. 75 M. C. C. 142. MC-F-6632, 
Ashworth Transfer, Inc.—Pur.—W. L. Willcoxon & E. J. Fowkes, ‘ 
M. C. C. ...., 7-28-59, Div. 4. 

16.52 Verifications by partners of complainants or their employees, 
whose knowledge of facts in issue is not seriously disputed (facts them- 
selves being undisputed), constitute substantial compliance with General 
Practice Rule 1.50. Motion to strike is overruled. No. 32469, Berman & 
Specter v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 8-6-59, Div. 2. 


16.52 Representative of Lord & Taylor was not able to be present at 
oral hearing. Instead, Kenneth L. Shaffer, his superior, appeared and 
adopted as his own facts and opinions stated in affidavit referred to and 
stood cross-examination thereon. In circumstances, verified statement was, 
in effect, latter’s direct testimony concerning facts and opinions about which 
witness was fully qualified to testify. Accordingly, verified statement was 
properly admitted into evidence. MC-116628, Sub 2, Suburban Transfer 
Service, Inc. Ext.—Washington, D. C., .... M. C. C. ...., 8-3-59, Div. 1. 


16.56 Evidence in Another Proceeding 


16.56 As concerns contention that examiner failed to consider evidence 
submitted in another proceeding, action of examiner was entirely justified. 
Issue here must be determined on basis of evidence submitted in instant 
proceeding. MC-110198, Sub 35, Safeway Truck Lines, Inc. Ext.—Chicago, 
ey sce Be Ge Ge 2 ecg OOOO, Oe. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





16.56 Exhibits contained testimony of motor carrier protestant at 
another hearing and concerned different applicant. When party is not 
available for cross-examination and there are different issues involved such 
evidence is not admissible. 264 1. C. C. 593, at 613-614. MC-117625, G. R. 
Storm Com. Car. App., 7-29-59, Div. 1. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Where abstracts of representative shipments are unsupported 
by necessary underlying data they must be treated solely as unsubstantiated 
allegations, and they may not be considered in disposition of proceeding. 
See 32 M. C. C. 60 and 70 M. C. C. 113. MC-F-6632, Ashworth Transfer, 
Inc.—Pur.—W. L. Willcoxon & E. J. Fowkes, .... M. C. C. ...., 7-28-59, 
Div. 4. 


16.69 Exhibits 


16.69 Exhibits, which were summaries of loads carried, revenue pro- 
duced, and destinations of shipments, were introduced for purpose of show- 
ing amount of traffic and revenue derived from operations for certain ship- 
pers. They were prepared specially for introduction in this proceeding, and 
were not records kept in ordinary course of business. No underlying docu- 
ments of any kind were available in support of exhibit. Exhibits were im- 
properly admitted in evidence, and they will not be considered. MCO-52657, 
Sub 492, Arco Auto Carriers, Inc. Ext.—Wapakoneta, .... M. C. C. ...., 
7-16-59, Div. 1. 


16.7 Admissibility 


16.75 Hearsay 


16.75 Challenged testimony deals with amount of traffic being moved 
as reflected in daily loading reports. Because latter were prepared and sub- 
mitted to witness in regular course of business, they were admissible under 
sec. 1.79 of Commission’s General Rules of Practice, and it necessarily fol- 
lows that oral testimony based thereon is equally admissible. MC-50544, 
Texas & Pacific Motor Transport Co.—Alexandria Keypoint, .... M. C. C. 
cosce 1RG-Be, Dev. 1. 


16.78 Opinions 


16.78 Respondent renews its objection on brief to certain cost testi- 
mony of protestants’ witness as being opinion testimony. It was stipulated 
at hearing that this witness is expert in his field. Motion is overruled. 
I & S 7092, Trailer-on-Flatcar Rates—New York Central R. Co., 

I. C. C. ...., 7-81-69, Div. 2. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Association introduced tariff showing operating rights of car- 
riers it represents in this proceeding, but it offered no testimony relative to 
actual operations of any of those carriers except Ehrlich. These operating 
rights standing alone fail to reveal quantum and quality of service provided 
thereunder. Because it fails to show extent of service being made available 
by such carriers, such evidence is entitled to little weight. MC-116628, 
Sub 2, Suburban Transfer Service, Inc. Ext.—Washington, D. C., a 
M. C. C. ..2 0, S869, Div. 1. 


16.80 There is considerable difference between admission of evidence 
and weight to be accorded such evidence. MC-50544, Texas & Pacific Motor 
Transport Co.—Alexandria Keypoint, .... M. C. C. ...., 7-14-59, Div. 1. 
16.81 Damages 


16.81 Written stipulations merely evidence existing assignments, and 
in absence of objection, where interest of complainant is shown, are not 
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required to support award of reparation. See 279 I. C. C. 95, 97. No. 32507, 
Alpha Portland Cement Co. v. Wabash R. Co., .... I. C. C. ...., 7-9-59, 
Div. 2. 


17. Hearing 
17.0 Requisites 
17.00 Modified Procedure 


17.00 Practices of Carriers Affecting Operating Revenues or Expenses, 
Part II, Terminal Services: Interveners move that this proceeding be set 
for oral hearing in order more fully to protect their rights. It is not shown 
that position of interveners was not fully presented under modified pro- 


cedure. Motion is overruled. Ex Parte 104, Humble Oil & Refining Co. 
Terminal Allowance, .... I. C. C. ...., 7-17-59, Div. 3. 


17.1 Preliminary Procedure 


17.11 Joinder 


17.11 Issues common to these proceedings are so interlocked that 
they properly should be considered on consolidated basis throughout their 
course, and such consideration has been fair to all parties of record; and 
it has deprived no one of his essential rights. MC-F-6661, W. D., Jr. & 

. Sellers—Control—Huckabee Transport Corp. (Ga. Corp.), 
c ovces ORE-SS, Div. 4. 


17.3 Conduct of Hearing 
17.35 Conduct of Hearing Officer 


17.35 There is nothing in record that would suggest that examiner 
has ‘“‘stacked deck’? against respondents. In arriving at his subordinate 
findings, he has weighed attempted explanations of parties as to some of 
matters in light of all of evidence, documentary and otherwise. In so doing, 
he has fulfilled his obligations under sec. 8(b) of Administrative Procedure 
Act, particularly its last sentence concerning decisions, and sec. 7(c) thereof, 
concerning evidence. MC-F-6661, W. D., Jr. & E. M. Sellers—Control— 
Huckabee Transport Corp. (Ga. Corp.), .... M. C. C. ...., 8-12-59, Div. 4. 


17.4 Reception of Evidence 
17.41 Offer 


17.41 Evidence sought to be introduced by applicant relating to its 
“grandfather” application, including extract of portion of report and offer 
to show that applicant was transporting petrochemicals at time its ‘‘grand- 
father” application was filed, was properly excluded by examiner because it 
was not germane either to interpretation of applicant’s certificate, which is 
not ambiguous, or need for proposed service, which are principal issues in- 
volved in this proceeding. MC-42487, Sub 341, Consolidated Freightways, 
Inc. Ext.—Petrochemicals, .... M. C. C. ...., 7-27-59, Div. 1. 


17.42 Objection 


17.42 Examiners sustained objections to witnesses testifying, al- 
though notice was taken of permits issued to Eldred. Inasmuch as prof- 
fered evidence concerned existence of available motor carrier service in areas 
involved, and particularly because evidence relates to service presently being 
provided to supporting shippers, such evidence should have been received. 
See 73 M. C. C. 129. MC-52657, Sub 492, Arco Auto Carriers, Inc. Ext. 
Wapakoneta, .... M. C. C. ...., 7-16-59, Div. 1. 


17.42 Although protestants objected at hearing to admission of ex- 
hibit 16, they did so solely because it included ‘“‘exempt”’ shipments. Thus, 
no timely objection to alleged lack of supporting documents was made; 
protestants had full opportunity to cross-examine concerning exhibit, and it 
was properly admitted into evidence and should be considered. MC-44605, 
Sub 6, Milne Truck Lines, Inc. Ext.—dAlternate Route—Los Angeles, Calif. 
to Hope, Ariz., .... M.C.C. ...., 7-29-59, Div. 1. 
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17.48 Rulings 


17.43 Exclusion of proffered evidence would not affect ultimate result 
in this proceeding, and examiner’s ruling does not constitute prejudicial 
error. MC-115115, Sub 1, C. V. Bolin Ext.—Bridgeville, Del., .... M. C. C. 
eee, 2-9-59, Div. 1. 

17.43 Armco does not produce or ship considered commodities. It uses 
applicant’s presently authorized service for transportation of fabricated steel 
products from Denver to points in N. Mex. It supports application because, 
in view of applicant’s declining revenues, it fears that it will lose appli- 
cant’s present service if latter docs not obtain additional traffic. Board cor- 
rectly ruled that Armco’s evidence was not pertinent to issues herein. 
MC-112247, Sub 3, Jim Chelf, Inc. Ext.—Colo., 7-22-59, Div. i. 


17.43 Examiner properly admitted applicant’s evidence of delivery 
time on its movemenis of considered traffic, based upon data taken from 
drivers’ logs. Errors, if any, occurring in such logs relate to mileage entries. 
They do not relate to time shipments were in transit which is purpose for 
which data were introduced. MC-111812, Sub 55, Midwest Coast Trans- 
port, Inc. Ext.—Boston & New York, 8-14-59, Div. 1. 


17.43 At hearing, respondents objected to introduction of evidence by 
barge lines concerning overall delivered costs of barge transportation, effect 
of proposed rail rates upon their ability to attract sugar traffic, and necessity 
for continued maintenance of differential, on ground that Commission cannot 
consider such evidence under sec. 15a(3) of Act, added in 1958. Objection 
was Overruled by examiner, and it is renewed on brief. Examiner’s ruling 
is affirmed. 


Specific reference in sec. 15a(3) to National Transportation Policy 
clearly qualified preceding clause, and it is apparent that evidence to which 
respondents object is relevant to question of whether proposed adjustment 


is in harmcny with objectives of that policy. I & S 6914, Sugar—Gulf & 
South Atlantic Ports to Ohio River Crossings, .... I. C. C. ...., 7-24-59 
Commission. 


17.45 Exceptions to Ruling 


17.45 In absence of specific showing that action of hearing officer in 
granting petition for intervention was unwarranted, there is no basis for 
reversal of such ruling. Compare 76 M. C. C. 439. MC-52657, Sub 492, 
Arco Auto Carriers, Inc. Ext.—Wapakoneta, .... I. C. C. ...., 7-16-59, 
Div. 1. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Where, as here, several applications involve related issues in- 
cluding, among others, need for service from same origin, it is apparent 
that orderly procedure and clear understanding of transportation situation 
at that origin requires consideration of these applications simultaneously. 
MC-52657, Sub 492, Arco Auto Carriers, Inc. Ext.—Wapakoneta, 

Mm. Gi. «s0 ny FoRee, oat. 1. 


18.04 Scope of Order in I & S Proceeding 


18.04 In investigation and suspension proceeding, Commission is not 
restricted to narrow consideration of proposed tariff rules. See 335 U. S. 
573. I & S 7050, Lumber—Free Time Allowance at Hold Points, 

1, ©. ©. ...., FOE-S8, Div. 5. 


18.2 Initial or Recommended 
18.24 By Commission 


18.24 In its reply to exceptions substituted applicant requests waiver 
of preparation of final report in this proceeding and to certify matter to full 
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Commission in order to expedite its final determination. This consideration 
appears to be neither sufficient nor desirable reason for waiving normal 
agency procedures and issuing an initial report on further hearing by entire 
Commission. No convincing reason has been advanced to show why opposing 
parties should not receive benefit of report and order from Division to which 
petitions may be filed and which is subject to review by entire Commission. 
MC-93529, Sub 2, A. W. Schaffer Ext.—Granite, .... M. C. C. , 8-4-59, 
Div. 1. 


18.3 Exceptions 


18.32 Form & Content 


18.32 Although applicant is correct in its assertion that joint excep- 
tions of Gulf, Southwestern and Ligon do not conform to requirements of 
sec. 1.96(a) of Commission’s Rules of Practice, which requires that excep- 
tions state with particularity error complained of, and cite pages of record 
to support exceptions, Commission is able to follow arguments in exceptions, 
and accordingly they will in this instance be allowed to stand. Protestants’ 
counsel is admonished, however, to strictly observe requirements of this 
rule in future. MC-52657, Sub 492, Arco Auto Carriers, Inc. Ext.— 
Wapakoneta, .... M. C. C. , 7-16-59, Div. 1. 

18.32 Although Chester’s exceptions are not specific, they are readily 
understandable, and applicants’ motion to strike these exceptions is hereby 
overruled. MC-117804, L. H. Raab Cont. Car. App., 7-13-59, Div. 1. 


18.35 Defective 


18.35 Although applicant has not complied literally with provisions 
ot Commission’s rules, it has substantially complied with intent thereof. 
Applicant’s contentions and arguments are directed primarily to conclusions 
in examiner’s report; and Commission may in its judgment review record 
in proceeding without regard to particular exceptions by parties or their 
literal compliance with Rule 1.96. MC-108678, Sub 26, Liquid Transport 
Corp. Ext.—Chocolate, .... Ss , 8-4-59, Div. 1. 

To Same Effect: 


MC-116604, Sub 3, G. C. Wilder & Herman Kerns Ext.—Commercial 
Fertilizer, .... M. C. C. ...., 7-29-59, Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Petition does not raise any new matter which is subject of 
dispute that could justify further hearing nor are facts presented therein 
necessary to determination of issues here. Denied. F. D. 20312, Terry 
Staples—Transfer—Jacob Rice & Sons, Inc., 7-31-59, Div. 4. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 In Matter of Regulations Concerning Class of Employees & 
Subordinate Officials to be Included within Term “Employee” under Railway 
Labor Act: (1) Commission has jurisdiction under sec. 1(5) of RLA only 
to amend or interpret its orders defining work as that of employees or 
subordinate officials of carrier. (2) Commission has not issued any out- 
standing orders within meaning of sec. 1(5) of RLA, defining the work 
performed by janitors and elevator operators employed in Chafin building 
in Huntington, W. Va., as that of employees or subordinate officials of car- 
rier. Ex Parte 72, Sub 1, Janitors & Elevator Operators, Chesapeake Realty 
Development Corp., .... I. C. C. , 7-24-59, Div. 3. 
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20.02 Motor Carriers 


20.02 Authorizing service which is contingent upon events which may 
or may not occur would not be justified. MC-89684, Sub 21, Wycoff Co. 
Inc, Ext.—Regular Routes, .... M. C. C. , 7-29-59, Div. 1. 


20.06 Restriction Upon Duration 


20.06 Certificate shall be limited, in point of time, to period expiring 
with termination of ferry service between named points. MC-18300, Sub 60, 
Carolina Coach Co. Ext.—Newport News, Va., .... M. C. C. , 8-14-59, 
Div. 1. 


20.08 Restriction Upon Service 


20.08 Limitation of grant of authority to L.T.L. service is neither 
feasible nor desirable and is contrary to Commission’s established policy. 
MC-109385, Subs 18, 20, 23, Subler Transfer, Inc. Ext.—Meats & Meat 
Products, 8-14-59, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 Limiting proposed service to particular kind of equipment would 
prove to be impractical. Accordingly, findings will not restrict proposed 
service to any particular type of vehicle. MC-117639, Sub 1, Gilbert 
McMahon Com. Car. App., 7-16-59, Div. 1. 


20.1 When Interstate Franchise Required 
20.14 Railroad Relocations 


20.14 It is apparent that considerable saving in time and expense will 
be realized through abandonment and construction proposed herein. There 
are no shippers dependent upon segment to be abandoned, and use of — 
to be constructed will improve a nage to public. F. D. 
Atchison, T. & S. F. Ry. Co.—Construction, etc.—Williams-Crookton, Ariz., 
8-4-59, Div. 4. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 Northern should be selected to provide this service. Its appli- 
cation was filed prior to that of Dugan. Moreover, its terminal at Tioga 
is reasonably close to port of entry at Portal and is already center of its 
LPG operations; Dugan’s headquarters are in S. Dak. and his terminal at 
Mandan is not well situated for expeditious dispatch of vehicles to origin 
point of traffic. Moreover, Northern operates more units of suitable equip- 
ment for proposed service than does Dugan. MC-52869, Sub 55, Northern 
Tank Line Ext.—International Boundary Line Points in N. Dak., 7-10-59, 
Div. 1. 


20.30 Determination of question of public convenience and necessity, 
while usually based on shipper evidence, is not within province of shipper, 
but rather it is function of Commission to determine, in furtherance of 
goals expressed by National Transportation Policy, which applicants should 
receive grants of additional authority. Accordingly, where need is shown 
by shipper for new service and number of carriers (some supported and 
some not supported by shipper) proffer their services to meet such need, 
those applicants supported by shipper do not automatically prevail over 
those not supported. MC-8681, Sub 65, Western Auto Transports, Inc. Ext. 
—St. Louis County, Mo., .... M. C. C. , 8-10-59, Div. 1 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 In event applicant believes that its certificate does not accu- 
rately reflect scope of its ‘“‘grandfather” operations, its remedy lies in seek- 
ing reopening of its ‘‘grandfather’”’ proceeding. MC-42487, Sub 341, Con- 
solidated Freightways, Inc. Ext.—Petrochemicals, .... M. C. C. ‘ 
7-27-59, Div. 1. 
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21. Nature & Extent of Operations 


21.0 Generally 
21.01 Ambiguous Authority 


21.01 Any duplication not eliminated should not be construed as con- 


ferring more than one operating right. MC-93529, Sub 2, A. W. Schaffer 
Ext.—Granite, .... M. C. C. ...., 8-4-59, Div. 1. 


21.02 Duplication—Generally 


21.02 As grant of authority herein would embrace certain authority 
now held by applicant, grant herein conditioned upon applicant’s request in 
writing for cancellation of its duplicating eee  aaayeig Sub 299, 
Refrigerated Transport Co., Inc. Ext.—Frankfort, Mi onsie Be Sis Ele seen 

7-15-59, Div. 1. 


21.02 Authority herein granted and that now held by applicant be- 
tween same points shall be construed as comprising only single operating 
right such that authority herein granted and that now held by applicant 
between same points shall not be severable by sale or otherwise. MC-105678, 
Sub 13, Seco Trucking Co. Ext.—Atlas, Mo., 8-13-59, Div. 1. 

21.02 Authority granted to Walker herein, to extent it duplicates 
authority now held by said applicant, should not be construed as conferring 
more than single operating right. MC-108051, Subs 56 & 58, Walker Haul- 
ing Co., Inc. Ext.—Ala. & Fila., 7-15-59, Div. 1. 


21.1 Type of Operation 
21.13 Contract Carrier 


21.13 Inasmuch as applicant proposes to serve single shipper, to dedi- 
cate vehicles to this shipper’s exclusive use, and to enter into long-term 
contract, its proposed operation would be that of contract carrier. MC- 
118509, J. J. Gilligan, Jr. Cont. Car. App., 7-23-59, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Appropriate condition imposed requiring maintenance of sepa- 
rate accounts and records for interstate transportation operations as distinct 
trom applicant’s other business activities. MC-22542, Sub 1, John Boyd, 
Inc. Ext.—Sand & Gravel, 8-13-59, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally - 


21.40 Motor common carrier may tack separate grants of unrestricted 
authority if there is point of service common to both authorities, provided 
that operations are conducted through such common point and that character 
of service authorized is maintained. Common point must be point to which 
carrier is authorized to transport given shipment under one authority and 
from which it is authorized to transport that same shipment under joining 
authority. 48 M. C. By 610. MC-C-2416, M. I. O’Boyle & Son, Inc. v. E. B. 
Matlack, Inc., .... M. C. C. , 1-27-59, Div. 1. 


21.40 Pinta applicant sought to amend its application to restrict 
authority sought against tacking and interchange with authority now held, 
these are matters which should properly be considered in applicant’s con- 
version proceeding. Therefore, no restriction against tacking or interchange 
will be imposed here. MC-109385, Subs 18, 20, 23, Subler Transfer, Inc. 
Ext.—Meats & Meat Products, 8-14-59, Div. 1. 


21.42 Restrictions 


21.42 Restrictions imposed in defendant’s certificate MC-107403 (Sub 
319) found to preclude tacking said authority at points in Va. with certain 
other authority held by defendant. Cease and desist order entered. MO-C- 
2416, M. I. O’Boyle & Son, Inc. v. E. B. Matlack, Inc., .... M. C. C. ...., 
7-27-59, Div. 1. 
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21.42 Operations conducted over combination of routes are subject 
to any limitation applicable to portion thereof. MC-10761, Sub 58, Trans- 
american Freight Lines, Inc. Ext.—Alternate Route—Albany to Springfield, 
---. M. C. C. ...., 7-29-59, Commission. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 Point of origin will be restricted, as applied for, to described 
terminal site in order to avoid duplicating authorities of those applicants 
now serving nearby Louisville area. MOC-112617, Sub 48, Liquid Trans- 
porters, Inc. Ext.—Louisville, 8-3-59, Div. 1. 


21.54 Inasmuch as authority granted herein is to be limited to service 
for supporting shippers, it is not deemed essential to further limit proposed 
operations to service solely to and from supporting shippers’ stores. 
MC-116628, Sub 2, Suburban Transfer Service, Inc. Ext.—Washington, D. C., 

oe a. © B. ssc cy CS, Tie. 1. 


21.57 Commercial Zone Formula 


21.57 As shipper’s plant is located only one-half mile from corporate 
limits of Williamsport, authority to serve that point will meet need estab- 
lished by record. MC-111196, Sub 13, R. Kuntzman, Inc. Ext.—Williams- 
port, Md., 7-31-59, Div. 1. 


21.57 There is no dispute that plant site is 4.6 miles from corporate 
limits of Joplin which has population of over 25,000 but less than 100,000. 
Under population mileage formula as outlined in Commercial Zones and 
Terminal Areas 46 M. C. C. 665, commercial zone of Joplin extends only 
four miles from corporate limits thereof and consequently shipper’s plant 
site is outside commercial zone. MC-116604, Sub 8, G. C. Wilder & Herman 
Kerns Ext.—Commercial Fertilizer, .... M. C. C. ...., 7-29-59, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Elk Grove Township is located on Ill. Hwy. 72 north and west 
of Ill. Hwy. 1. It is west of Chicago commercial zone. See Chicago, Ill. 
Commercial Zone, 1 M. C. C. 673. MC-106948, Sub 638, Eastern Exp. Inc. 
Ext.—Elk Grove, 7-13-59, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Specific authority is not required for return of rejected ship- 
ments. MC-52869, Sub 55, Northern Tank Line Ext.—International 
Boundary Line Points in N. Dak., 7-10-59, Div. 1. 


21.72 Return movement of rejected shipments requires no specific 
authorization and can be covered by appropriate tariff provision. MC-8681, 
Sub 65, Western Auto Transports, Inc. Ext.—St. Louis County, Mo., .... 
M. C.C. ...., 8-10-69, Div. 1. 


21.78 Substituted Service 


21.78 Question here for decision is whether removal of Alexandria 
as keypoint will accomplish operating economies and needed improvements 
in rail service, without such alternation in existing competitive situation 
that would seriously endanger operations of presently authorized indepen- 
dent motor carriers. 69 M. C. C. 335, 338. MC-50544, Texas & Pacific 
Motor Transport Co.—Alexandria Keypoint, .... M. C. C. » 7-14-59, 
Div. 1. 


21.8 Conversion of Operation 
21.82 Irregular to Regular 


21.82 Regularly scheduled service which applicant has performed 
from Sioux City since his purchase of irregular-route authority in question 
is not result of evolutionary growth of need therefor, as contemplated in 
Brady case, 47 M. C. C. 23, as such evolution apparently took place prior 
to purchase. Applicant’s predecessor rendered scheduled service to and 
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from Sioux City prior to purchase, and it is clear that it would have been 
difficult, if not impossible, for applicant to have resumed irregular-route 
operations thereafter. Need for type of service rendered by applicant 
already had been established and still exists. Denial of instant application 
would serve only to protect protestants’ interests at expense of public need 
for service in sparsely settled area where combination by applicant of 
Sioux City and Council Bluffs traffic is clearly necessary to enable him to 
continue to provide service which is required. MC-99100, Sub 3, M. C. 
Frisch Ext.—Regular Routes, .... M. C. C. ...., 8-7-59, Div. 1. 


21.9 Authorized Transportation of Persons 
21.93 Special Operations 


21.93 Term special service “‘contemplates service rendered generally 
on week-ends, holidays, or other special occasions to number of passengers 
which carrier itself has assembled into travel group through its own sales 
to each individual passenger of a ticket covering a particular trip or tour 
planned or arranged by carrier.” 29 M. C. C. 293, 297. MC-1154382, Sub 4, 
Pawtuxet Valley Bus Lines, Inc. Ext.—Special Operations, 8-11-59, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 


22.01 From transportation viewpoint, term ‘‘house trailers’? includes 
“mobile homes” and latter term is sufficient and appropriate description of 


considered commodities. MC-117565, J. R. Hafner Com. Car. App., 7-17-59, 
Div. 1. 


22.01 Where, as here, commodities are substantial in size and weight 
and necessarily are loaded and unloaded by special equipment furnished by 
shipper and consignee but are transported over-the-road by carrier with 
ordinary equipment, it has been held that carriers with authority to transport 
general commodities, except those requiring special equipment, can properly 
transport such commodities. 64 M. C. C. 229. Althongh language appear- 
ing in applicant’s certificate, ‘‘excepting commodities exceeding ordinary 
equipment and loading facilities,’’ is somewhat unusual, it fairly refers to 
so-called heavy-hauling service usually excepted from general commodity 
authority. Because applicant does not propose to provide either required 
mechanized loading or unloading service and will furnish only flatbed trailers 
of ordinary design for over-the-road transportation, it is authorized to 
transport involved machinery in manner indicated under its presently certi- 
ficated authority. MC-10761, Sub 77, Transamerican Freight Lines, Inc. 
Ext.—Madison, Ind., .... M. C. C. ...., 7-24-59, Div. 1. 

22.01 Inasmuch as authority in (B) refers to that in (A), both must 
be read together. MC-30224, Sub 17, Transport Service, Inc. Ext.—Neb., 
chee Max Gy Re cou cy PUREE, ETD Be 


22.06 Descriptions 


22.06 Use of word “thereof” after “parts” will authorize transporta- 
tion of parts only in connection with movement of machinery or implements 
to which they belong. See 78 M. C. C. 316. MOC-20992, Sub 5, Wm. Dotseth 
Fxt.—N. Dak., 7-28-59, Div. 1. 

22.06 Lists in Descriptions case, 61 M. C. C. 209, were established 
primarily to permit carriers dedicated to service to particular industries to 
provide continuous and complete service in their respective fields, and to 
enable them to handle new products within same generic classifications 
without at same time opening door for competition in other fields of service. 
Even though it was stated in such proceeding that prescribed lists were for 
use as guides in determining future grants of motor carrier authority, such 
lists also may be used as guides in generally ascertaining commodities that 
may or may not be transported under previously issued certificates. 
66 M. C. C. 553. MOC-F-6886, E. B. Matlack, Inc.—Control—Reader Bros., 
mee, coos E.G. G. ccccy Teaeee, mae &. 
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22.1 Products of Agriculture 
22.19 All Other 


22.19 Commodities, which applicant proposes to haul, are not feed 
as applicant contends, they are not fed to animals as such or shipped to 
feed dealers. They are, as described in authority of protestant, a liquid 
mixture of animal feed ingredients or they could be classed as “liquid animal 
feed supplements,’’ which is description used by Star in its application. 
If authority were granted as sought, applicant could not provide contem- 
plated service. MC-107496, Sub 121, Ruan Transport Corp. Ext.—Liquid 
Feeds, 7-28-59, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 At time of issuance of certificate Sub-No. 5 to Reader Bros., 
term ‘‘petroleum products’ was considered to embrace only gasoline, kero- 
sene, and fuel oil, is contention not supported by evidence or decisions. 
47 M. C. C. 731 and 61 M. C. C. 209. MC-F-6886, E. B. Matlack, Inc.— 
Control—Reader Bros., Inc., .... M. C. C. , 1-13-59, Div. 4. 


22.54 Industrial Chemicals & Acids 


22.54 Applicant is not entitled, under its existing authority to trans- 
port ‘‘general commodities, except liquid petroleum products, in bulk, in tank 
vehicles,’’ to transport petrochemicals. MC-42487, Sub 341, Consolidated 
Freightways, Inc. Ext.—Petrochemicals, .... M. C. C. , 1-27-59, Div. 1. 

22.54 Only commodities to which ‘‘petroleum products’’ exception 
could possibly refer, in context in which it appears, are petroleum-based 
chemicals. MO-730, Sub 103, Pacific Intermountain Exp. Co. Ext.—Petro- 
chemicals, .... M. C. C. , 7-27-59, Div. 1. 


22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 Miller’s definition of cement includes so-called ‘asphaltic 
cement.’’ However, there is no showing of need for transportation of such 
commodity or any other liquid commodity and grants of authority made 
herein will be limited to dry cement. MC-107002, Sub 126, W. M. Chambers 
Truck Line, Inc. Ext.—Cement, .... » Ge , 7-31-59, Div. 1. 


22.8 Necessaries 
22.80 Generally 


22.80 Term ‘‘groceries’’ as used in certificates and permits means com- 
modities for human consumption which are customarily used as food, or 
which are used in preparation of food, except fresh meats, and does not in- 
clude soap or cleaning compounds. 61M. C. C. 311. MC-30844, Sub 25, 
Heuer Truck Lines, Inc. (now titled A. E. Kroblin, Inc.) Ext.—Fresh Meats, 
ere t , 7-24-59, Div. 1. 


23. Qualification of Applicant & Providence of Operation 
23.0 Generally 


23.01 Substitutions 


23.01 It was found, when transfer was authorized, that substituted ap- 
plicant was fit and able properly to conduct previously authorized operations 
of original applicant, and no reason appears for questioning its fitness and 
ability properly to conduct now proposed operations. MC-113336, Sub. 15, 
Petroleum Transit Co., Inc. (now reentitled Petroleum Transit Corp. of S. 
Car.) Ext.—Va., 8-11-59, Div. 1. 


23.01 Pending application for new authority represents no transferable 
property right within meaning of either sec. 5 or 212 of Act, and substitution 
of Anderson as applicant herein in lieu of Schaffer was properly allowed. 
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Compare 30 M. C. C. 621 and 34 M. C. C. 650. It is also apparent from 
record that Schaffer, in filing instant application, had every intention of 
personally performing proposed operations, and that he did not do so for 
purpose of speculating in sale of these operating rights as a commodity. His 
withdrawal as applicant in this case was forced upon him by circumstances 
beyond his control. MC-93529, Sub 2, A. W. Schaffer Ext.—Granite, .... 
M. C. C. ...., 8-4-59, Div. 1. 


23.05 Previous Experience 


23.05 Applicant’s proven ability to serve supporting shipper satis- 
factorily during past five years is indicative of its fitness to perform proposed 
service. M0O-59583, Sub 78, Mason & Dixon Lines, Inc. Ext.—Off-Route 
Point, 7-29-59, Div. 1. 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 It appears that applicant’s financial difficulties stem entirely 
from losses occasioned by unusual weather conditions in 1957. In 1958 it 
recouped substantial portion of such losses, and there is every indication 
that its financial condition will continue to improve. MC-107002, Sub 126, 
W. M. Chambers Truck Line, Inc. Ext.—Cement, .... M. C. C. ...., 7-31-59, 
Div. 1. 


23.10 While it is true that substituted applicant’s balance sheet shows 
current liabilities disproportionately large as compared with its current 
assets, situation does not warrant finding that it is not financially fit. As 
noted, it is going concern, operating at profit, and able to meet its operating 
expenses. Moreover, it carries in its current liabilities account portion of its 
equipment obligations maturing within one year, in sum of $184,184. Sec. 
182.2000(a) of Commission’s Uniform System of Accounts for class I motor 
carriers specifically excludes any equipment obligation from current liabili- 
ties, and thus, if substituted applicant’s current liabilities are correspondingly 
reduced, they would total only $282,371, which is not significantly in excess 
of its current assets of $219,477. MC-30844, Sub 25, Heuer Truck Lines, 
Inc. (now titled A. E. Kroblin, Inc.) Ext.—Fresh Meats, .... M. C. C. ...., 
7-24-59, Div. 1. 

23.10 Although applicant showed net operating loss for first six months 
of 1958, it is not financially unfit to conduct proposed operation. In all other 
respects, financial structure of this company is sound, and it should not be 
found unfit on this basis. MC-117355, Sub 1, J. A. Kroninger, Inc. Com. Car. 
App., 7-9-59, Div. 1. 

23.10 Entire valuation of fixed assets ($97,429), as reflected in balance 
sheet in question, is exceeded by amount of earned surplus ($115,938). In 
these circumstances, even if all fixed assets were mortgaged to fullest extent, 
finding of financial fitness would be warranted. MC-106127, Sub 5, Pe- 
troleum Tank Lines, Inc. Ext.—Cement, .... M. C. C. ...., 8-7-59, Div. 1. 


23.2 Providence of Operation 


23.21 Backhauls 


23.21 Applicants presently return much of their equipment empty 
from N. Y. points, and these vehicles would be available to render proposed 
service. Grant of authority to extent recommended by examiner will help 
their financial position rather than weaken it. MC-114045, Sub 42, R. L. & 
J. T. Moore Ext.—N. Y. Origins, .... M. C. C. ...., 7-13-59, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 


23.50 By reason of stock ownership and existing agency relationships, 
applicant is in position to control routing of traffic of shippers of film, news- 
papers, and magazines and to influence that of other companies using ware- 
house facilities of Wycoff corporation. Assured traffic which applicant would 
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thus obtain from its affiliated companies as well as its principals would afford 
it competitive advantage over other carriers inconsistent with public interest. 
Thus opportunity for favoritism, discrimination, and unfair competitive 
practices would exist if additional authority to transport film, newspapers, 
and magazines were to be granted. Compare 52 M. C. C. 772. MC-89684, 
Sub 21, Wycoff Co. Inc. Ext.—Regular Routes, .... M. C. C. , 7-29-59, 
Div. 1. 


23.51 Captive Carriers 


23.51 Close relationship between shipper and applicant is not objection- 
able in proceeding such as this which involves contract carrier service. Very 
nature of operation proposed contemplates personalized service and close 
relationship between applicant and shipper. MC-117640, Cee Bee Auto- 
motive Distributors, Inc. Cont. Car. App., .... M. C. C. , 8-38-59, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 Applicant had been engaged in motor carrier activity for nearly 
20 years and had seen motor vehicles bearing I. C. C. numbers throughout 
that period without curiosity as to meaning thereof. Even at time of hear- 
ing he did not evidence proper respect for law, as he is apparently operating 
under existing temporary authority without required medical certificate for 
each driver employed by him. In circumstances, Commission cannot condone 
applicant’s past unauthorized operations, nor shipper’s association with such 
operations; and applicant is admonished not to conduct any motor carrier 
operations in violation of Act and Commission’s rules and regulations there- 
under in future. MC-117804, L. H. Raab Cont. Car. App., 7-13-59, Div. 1. 


23.60 Applicant is admonished to cease his unauthorized operations 
forthwith, and shippers continuing to tender him traffic are warned of pro- 
visions of sec. 222(c) of Act. MO-117588, George Wargo Com. Car. App., 
7-28-59, Div. 1. 


23.61 Extenuating Facts 


23.61 With respect to prior unauthorized operations conducted by ap- 
plicant, which were subject of a cease and desist order, examiner found that 
there were present such mitigating circumstances as would justify finding of 
fitness to perform involved operations. There is no reason to disagree with 
this conclusion, particularly in view of questionable status of certain frozen 
foods as exempt or nonexempt at time such operations were performed, al- 
though they were subsequently found to be unauthorized. While applicant’s 
past unauthorized operations are not condoned, in view of circumstances 
thereof, such operations should not become basis of depriving shippers of 
needed service. MC-111812, Sub 42, Midwest Coast Transport Inc. Ext.— 
Frozen Foods to & from Additional Points, 7-31-59, Div. 1. 


23.62 Good Faith 


23.62 It fairly appears that applicant’s president was unaware of im- 
propriety of unauthorized operations under purported leases, and it is con- 
sidered significant that he ceased this practice of his own volition, even 
though he had not been admonished by any representative of this Commission 
that such practice was contrary to requirements of Act. In circumstances, 
finding that applicant is unfit to conduct operations for which need has been 
shown is not appropriate. MOC-117246, Sub 2, Marine Exp. Co., Inc. Ext.— 
Manistee, Mich., .... M. C. C. , 7-24-59, Div. 1. 

23.62  Applicant’s wilful and deliberate performance of unauthorized 
operations and his continued flouting of provisions of Act require conclusion 
that he is not fit properly to conduct proposed operation. Denied. MC- 
35211, Sub 3, Frank Murphy Ext.—Brick, 7-31-59, Div. 1. 


23.62 Evidence in this proceeding, while affording some indication 
that leasing arrangements are improper, is insufficient to establish any wilful 
violation of Commission’s rules and regulations. Although authorization of 
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proposal, which is shown to be needed, will terminate such practices by ap- 
plicant, it is admonished to take any measures necessary to assure that its 
operations are lawful in all respects. MC-116628, Sub 2, Suburban Transfer 
Service, Inc. Ext.—Washington, D. C., .... M. C. C. , 8-38-59, Div. 1. 


23.63 Reformation 


23.63 It is apparent that much of applicant’s past transportation of 
automobiles was without appropriate authority from Commission. However, 
upon receiving warning to that effect, he immediately entered into inter- 
change arrangements with Transport, and promptly filed this application. 
In circumstances, which indicate effort to comply with law, such operations 
do not constitute bar to finding of applicant’s fitness, which is otherwise 
a by evidence of record. MC-117137, N. J. Matlock Com. Car. App., 

. oe , 8-14-59, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Conclusions herein should not be interpreted as condoning ap- 
plicant’s unlawful trip-leasing arrangements, and applicant is admonished 
to discontinue such arrangements immediately and strictly to comply with 
Commission’s rules and regulations in future. MC-22542, Sub 1, John Boyd, 
Inc. Ext.—Sand & Gravel, 8-13-59, Div. 1. 


23.70 Inasmuch as it cannot be found that applicant is conforming 
or will conform to rules and regulations of Commission, not only as they 
pertain to vehicle safety requirements but also as to limiting its operations 
to those within scope of its existing certificates, Commission is unable to 
make statutory finding of fitness here. MC-30844, Sub 25, Heuer Truck 
Lines, Inc. (now titled A. E. Kroblin, Inc.) Ext.—Fresh Meats, .... M. C. C. 

, 7-24-59, Div. 1. 


23.71 Safety 


23.71 Substituted applicant’s failure to make any patently successful 
effort to correct equipment deficiencies following Commission’s safety in- 
spections stems from its indifference to lawful regulation. In circumstances, 
its past violations are of such serious nature as to impel conclusion that it is 
not fit properly to perform operations for which it here seeks authority. 
MC-30844, Sub 25, Heuer Truck Lines, Inc. (now titled A. E. Kroblin, Inc.) 
Ext.—Fresh Meats, .... M. C. C. , 7-24-59, Div. 1. 


23.71 By adherence to broad safety program outlined by it at hearing 
herein, applicant will maintain satisfactory compliance with Commission’s 
safety regulations. Accordingly, applicant is fit to conduct proposed opera- 
tion. MO-111812, Sub 55, Midwest Coast Transport, Inc. Ext.—Boston & 
New York, 8-14-59, Div. 1. 


23.71 In 77M. C. C. 559, Commission found that applicant herein had 
wilfully failed to comply with Motor Carrier Safety Regulations, and entered 
order requiring it to achieve and maintain compliance therewith, such order 
to remain in effect for one year, during which time, should it fail to achieve 
and maintain such compliance, bureau of inquiry and compliance may pe- 
tition for immediate suspension or revocation of its certificates. In view of 
pendency of that proceeding, no finding of applicant’s fitness, as required by 
Act, can be made at this time. MC-95540, Sub 295, Watkins Motor Lines, 
Inc. Ext.—Exempt Commodities, .... >. a , 1-22-59, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 
24.01 Requisite Proof 


24.01 Act requires that applicant make affirmative showing that pro- 
posed service is or will be, required by present or future public convenience 
and necessity. MC-107107, Sub 110, Alterman Transport Lines, Inc. Ext.— 
Timberville, Va., 7-24-59, Div. 1. 





80 I. C. C. PRACTITIONERS’ JOURNAL 





24.01 There is no supplemental evidence tending to show existence of 
facilities for loading bulk cement into motor vehicles or of plans for their 
installation. Applicants, of course, have burden of proving their existence. 
MC-107002, Sub 126, W. M. Chambers Truck Line, Inc. Ext.—Cement, 

_ , 7-31-59, Div. 1. 


24.01 Where evidence shows, as here, that motor carrier service is 
available between points involved, applicant for competitive authority must 
demonstrate that existing service is inadequate in some material respect. 
MC-112247, Sub 3, Jim Chelf, Inc. Ext.—Colo., 7-22-59, Div. 1. 


24.01 One or two isolated incidents of poor response by two pro- 
testants are clearly insufficient to support finding that all existing service 
is inadequate. MC-106943, Sub 63, Eastern Exp. Inc. Ext.—Elk Grove, 
7-13-59, Div. 1. 


24.01 In order to support finding of public convenience and necessity, 
evidence is required sufficient to establish with reasonable definiteness that 
substantial traffic in considered commodities will move to specific destination 
points or areas. Evidence of general character adduced here is clearly in- 
sufficient. MC-117885, Sub 2, Chas. J. & Joseph Hashem Com. Car. App., 
7-24-59, Div. 1. 


24.01 Shipper desires applicant’s service in order to supplement its 
own private carriage and protestant’s existing service. This is too tenuous a 
basis upon which to predicate grant, particularly when protestant’s service, 
rendered under contract with shipper, is admitted to be reasonably adequate. 
MC-110053, Sub 4, Illinois State Motor Service, Inc. Ext.—East Chicago & 
Gary, Ind., 8-11-59, Div. 1. 


24.01 Applicant for motor carrier operating authority which would 
duplicate authority heid by existing carriers in territory involved has burden 
of demonstrating by convincing evidence that comparable service available 
from authorized carriers is inadequate in some material respect. MC-4964, 
Sub 23, R. L. Jones, Inc. Ext.—Heavy & Cumbersome Commodities, 8-7-59, 
Div. 1. 


24.01 Before authority for institution of new service of type herein 
proposed may be granted, it is incumbent upon applicant to establish that ex- 
isting motor carrier service is inadequate or in some material respect unsatis- 
nn MC-117246, Sub 2, Marine Exp. Co., Inc. Ext.—Manistee, Mich., 

eo , 7-24-59, Div. 1. 

24.01 Before granting authority to engage in motor carrier operations, 
Commission must find, among other things, that service is required and that 
an applicant is fit, financially and otherwise properly to conduct such opera- 
tion. MOC-35211, Sub 3, Frank Murphy Ext.—Brick, 7-31-59, Div. 1. 


24.01 There is no real or actual difference whether matter is 
regarded as application for additional authority or as petition to modify 
existing restriction in manner to enlarge authority. Under either approach 
petitioner still has burden of proving that present and future public con- 
venience and necessity actually require specific service proposed which is 
not authorized by its present operating authority, as well as all other re- 
quirements of sec. 207 of Act. Compare 73 M. C. C. 345. MC-50544, Texas 
& Pacific Motor Transport Co.—Alexandria Keypoint, .... M. C. C. ...., 
7-14-59, Div. 1. 


24.01 Applicant, not protestant, has burden of showing affirmatively 
that existing service is not reasonably adequate. MO-2860, Sub 2, Victory 
Transp., Inc. Ext.—Bakery Goods, etc., .... M. C. C. , 7-23-59, Div. 1. 


24.038 Contract Carriage 


24.03 Under statutes, applicant seeking grant of operating authority 
must show that it is fit, willing, and able properly to perform proposed 
service. This burden is not discharged by an assertion that it was found fit 
in another proceeding. MC-37482, Sub 1, Charms Sales Co. Ext.—Pa., 
7-13-59, Div. 1. 
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24.03 In determining whether authority sought as contract carrier is 
consistent with public interest and National Transportation Policy, Commis- 
sion must consider, among other things, number of shippers to be served, 
nature of service proposed, effect which granting permit will have upon 
protesting carriers, and effect which denying application will have upon 
applicant and shipper, as well as changing character of shipper’s require- 
ments. MOC-118509, J. J. Gilligan, Jr. Cont. Car. App., 7-23-59, Div. 1. 

To Same Effect: 


MC-106688, Sub 11, E. M. Rude Carrier Corp. Ext.—Reynolds, Pa., 
7-21-59, Div. 1. 


24.03 In determining whether grant of authority to contract carrier 
is justified, Commission is required by sec. 209(b) of Act to consider not 
only nature of proposed service and number of shippers to be served, but 
also effect of such grant of authority upon services of protesting carriers 
and effect which denial would have upon applicant and its supporting shipper. 
MC-11185, Sub 110, J-T Transport Co., Inc. Ext.—Grand Prairie, . 
M. C. C. ...., 8-14-59, Div. 1. 


24.03 It is sufficient under sec. 203(a) (15) that carrier provide service 
under continuing contracts for one person or limited number of persons for 
furnishing of transportation services designed to meet distinct need of each 
individual customer. MC-39966, Sub 5, Wm. E. Leary Ext.—Willimantic, 
Comm, .... M. C. C. ...., 8-74-69, Div. 1. 


24.03 Fact that applicant intends to operate as contract carrier as 
defined in sec. 203(a)(15) of Act by confining its service exclusively to sup- 
porting shipper does not of itself make actual transportation service proposed 
materially different from that provided by existing common carriers; nor 
does it necessarily follow that common carrier, which must render service to 
other shippers, cannot provide this shipper with reasonably adequate trans- 
portation service. MO-117804, L. H. Raab Cont. Car. App., 7-13-59, Div. 1. 

24.03 Protestant’s service has not been used recently but record is 
void of any showing that this carrier would be unable to meet shipper’s 
transportation requirements if given opportunity to do so. In circumstances, 
Commission is constrained to deny application. MC-116604, Sub 3, G. C. 
Wilder & Herman Kerns Ext.—Commercial Fertilizer, .... 

7-29-59, Div. 1. 


24.04 Parallel State Authority 


24.04 Approva! of proposal will permit applicant to retain his present 
intrastate traffic which denial might possibly jeopardize. MC-39966, Sub 5, 
Wm. E. Leary Ext.—Willimantic, Conn., .... M. C. C. ...., 8-7-59, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Applicant should be authorized to render service so that shipper 
will be able to discontinue all of its private-carrier operations. MC-30561, 
Sub 5, Fees, Inc. Ext.—Steel Springs, 7-13-59, Div. 1. 

24.09 Shipper’s representation that its private carriage may be ex- 
tended to Ind. points, in view of large number of independent customers, and 
distances involved, is not impressive. MC-118509, J. J. Gilligan, Jr. Cont. 
Car. App., 7-23-59, Div. 1. 

24.09 Shipper utilizes private carriage in transportation of its prod- 
ucts but desires to limit its activities as private carrier. MC-117765, Sub 1, 
Hahn Truck Line, Inc. Ext.—Antifreeze, 7-31-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Obviously, to pinpoint every destination and every shipment 
which might be made is impossible. However, in order to support finding of 
public convenience and necessity, evidence is required to establish with 
reasonable definiteness that enough traffic would move to specific destination 
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points or to points within specified area to establish need for proposed service. 
MO-52657, Sub 537, Arco Auto Carriers, Inc. Ext.—Trailer Bodies, Unas- 
sembled, 8-13-59, Div. 1. 


24.10 Record is remarkably devoid of evidence that proposed service 
is needed or would be used, and even though protestants oppose only move- 
ment of commodities embraced by application that would be shipped in bulk, 
burden still rests on applicant to demonstrate need. Compare 76 M. C. C. 1. 
MC-37432, Sub 1, Charms Sales Co. Ext.—Pa., 7-13-59, Div. 1. 


24.10 Although shipper’s Ohio distributors designate transportation 
medium, it has personal knowledge of need for motor carrier service, and its 
business is dependent upon furnishing requested transportation because it has 
responsibility of arranging such service. MC-111196, Sub 13, R. Kuntzman, 
Inc. Ext.—Williamsport, Md., 7-31-59, Div. 1. 


24.10 Since evidence adduced in suppe’t of application for authority 
to transport iron and steel articles relates to production of steel mill at point 
of origin and specifically to ‘‘cold drawn steel bars,’’ which appears to be 
principal but not necessarily only product of this particular mill, authority 
granted herein should authorize transportation of ‘“‘steel-mill products.”’ 
Compare 54 M. C. C. 241. MOC-39966, Sub 5, Wm. E. Leary Ext.—wWilli- 
mantic, Conn., .... M.C.C. ...., 8-17-59, Div. 1. 


24.10 While testimony relating to volume is admittedly general, exact 
distribution figures are not required to support grant of authority from new 
source of traffic not yet in operation, if reasonably reliable estimates can be 
made. MC-112617, Sub 48, Liquid Transporters, Inc. Ext.—Louisville, 8-3-59, 
Div. 1. 


24.10 Traffic from Mandan would appear to be controlled by pro- 
ducing plant, which did not support application, and any use of applicant’s 
proposed service is too uncertain to justify grant of authority therefrom. 


Johnston’s statement that supporting shipper at Billings was not suc- 
cessful bidder on latest and existing Air Base contract goes unchallenged. 
While Commission does not consider such statements as evidence, neverthe- 
less in absence of other evidence which would show continuing need for an 
additional service, this portion of application must be denied. MC-52869, 
Sub 54, Northern Tank Line Ext.—Minn., 8-7-59, Div. 1. 


24.10 Despite shippers’ general allegations that they ship substantial 
volume of traffic to destinations in Pacific Northwest, evidence lacks speci- 
ficity on this point and affords no basis for grant of extensive territorial 
authority sought herein. MC-730, Sub 103, Pacific Intermountain Exp. Co. 
Ext.—Petrochemicals, .... M. C. C. ...., 7-27-59, Div. 1. 


24.10 Machines are used in highway construction and their sale 
and point of delivery depend on location of construction site. In circum- 
stances, shipper’s estimates of future traffic expected to originate at Madison 
for delivery to points throughout area served by applicant are adequate to 
substantiate need for motor carrier service. MC-10761, Sub 77, Trans- 
american Freight Lines, Inc. Ext.—Madison, Ind., .... M. C. C. 
7-24-59, Div. 1. 


24.10 It is fundamental that common carriers must hold themselves 
open to serve general public, and fact that existing carriers herein serve 
other automobile producers cannot, in itself, be considered as basis for 
granting additional authority to area they serve. MC-8681, Sub 65, West- 
ern Auto Transports, Inc. Ext.—St. Louis County, Mo., . 

8-10-59, Div. 1. 


24.11 Preference or Desire 


24.11 Applicant’s desire to eliminate Goldstein and to retain entire 
revenue from involved operation and shippers’ preference for applicant’s 
service are not sufficient to establish public need for proposed service. 
MC-112247, Sub 8, Jim Chelf, Inc. Ext.—Colo., 7-22-59, Div. 1. 


°9 
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24.11 Support of application arises from mere preference for appli- 
cant’s service induced by desire for single-line service, and from past satis- 
factory service rendered. by applicant from origins it is authorized to serve. 
Such preference does not indicate real need for service. MC-111472, Sub 
55, Diamond Transp. System, Inc. Ext.—Memphis, Tenn., . M. 

7-29-59, Div. 1. 


24.11 Mere preference is not sufficient to warrant grant of authority. 
MC-110058, Sub 4, Illinois State Motor Service, Inc. Ext.—East Chicago & 
Gary, Ind., 8-11-59, Div. 1. 


24.11 In absence of proof of material deficiencies in available service, 
mere preference of shipper for applicant’s service does not afford sufficient 
basis upon which to predicate grant of operating authority. MOC-89684, 
Sub 21, Wycoff Co. Inc. Ext.—Regular Routes, .... > aon oe , 7-29-59, 
Div. 1. 


24.13 Use of Existing Carriers 


24.13 It does not appear that any of various shippers of these com- 
modities supporting instant applications have made sincere efforts to try 
motor carrier service available to them and their complaints concerning 
what service they have used are so general and vague in nature as to be of 
little probative value in ascertaining any inadequacy in such service. MC- 
52657, Sub 492, Arco Auto Carriers, Inc. Ext.—Wapakoneta, .... M. C. C. 

, 7-16-59, Div. 1. 


24.13 Even assuming that supporting shippers do not desire to use 
service of two protestants who are presently authorized to operate as con- 
tract carriers, they have available service of Wenham, a common carrier, 
which has not been tried. Denied. MC-107408, Sub 271, E. B. Matlack, 
Inc. Ext.—Clay Products, 7-22-59, Div. 1. 


24.13 Available service should first be tested by shippers and found 
wanting before Commission may authorize new operation. MC-30224, Sub 
17, Transport Service, Inc. Ext.—Neb., .... M. C. C. , 7-27-59, Div. 1. 
24.15 Enlarged Patron Market 


24.15 Shipper is in process of conducting intensified sales campaign 
in destination area and anticipates substantial increase in shipments thereto. 
Granted. MC-117765, Sub 1, Hahn Truck Line, Inc. Ext.—dAntifreeze, 
7-31-59, Div. 1. 


24.15 Shipper has large number of salesmen who are actively solicit- 
ing accounts in considered area and it is anticipating increase in sales at 


points throughout destination territory. MC-110193, Sub 35, Safeway Truck 
Lines, Inc. Ext.—Chicago, Tll., .... M. C. C. , 8-3-59, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Century has been utilizing applicant’s service under temporary 
authority, however, such use standing alone cannot be basis of permanent 
grant of authority as herein sought. MC-117246, Sub 2, Marine Exp. Co., 
Inc. Ext.—Manistee, Mich., .... M. C. C. , 7-24-59, Div. 1. 

24.18 Although sec. 210(a) of Act provides that temporary authority 
shall create no presumption that corresponding permanent authority will be 
granted, it does not provide that evidence as to extent of public use of 
service provided under temporary authority may not be received and con- 
sidered. Evidence is admissible. 48 M. C. C. 91. MC-105920, Sub 10, 
Squaw Transit Co. Ext.—N. J., 7-23-59, Div. 1. 


24.2 Traffic Available 
24.24 Contingently or Speculatively 
24.24 While shipper may occasionally be successful in bidding on con- 
sidered products, nevertheless there is no reasonably continuous, measurable, 


existing need for proposed service which would justify grant of permanent 
authority. At most, proof shows speculative, uncertain future need which 


“eee ey 
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may or may not arise during year, duration of which would in any event 
be limited. Such evidence does not warrant granting authority. MC-105920, 
Sub 10, Squaw Transit Co. Ext.—N. J., 7-23-59, Div. 1. 


24.25 New or Increased Traffic 


24.25 American Oil Co. is entitled to service of motor carrier to off- 
highway points in Ala. so that it can supply its products to new users. MO- 
103051, Subs 56 & 58, Walker Hauling Co., Inc. Ext.—Ala., 7-15-59, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 If shipper believes that certain provisions of tariffs of common 
carriers are objectionable, its remedy lies under other sections of Act. 
MC-11185, Sub 110, J-T Transport Co., Inc. Ext.—Grand Prairie, 

M. C. C. ...., 8-14-59, Div. 1. 

24.30 Unless rates of existing carriers constitute embargo on move- 
ment of considered traffic, which does not appear to be situation here, it has 
been consistently held that reasonableness of rates is not matter of determi- 
nation in application proceeding and that appropriate relief from such rates 
may be afforded under sec. 216 of Act. MC-117614, Wm. R. Lamb Cont. 
Car. App., 7-13-59, Div. 1. 


24.30 If some of supporting shippers believe that protestants’ rates 
are unjust or unreasonable they may contest lawfulness of such rates 
by filing complaint pursuant to sec. 216 of Act. MC-30224, Sub 17, Trans- 
port, Inc. Ext.—Neb., .... M. C. C. ...., 7-27-59, Div. 1. 


24.30 Preference or prospect of lower rates cannot justify grant of 
authority per se, particularly where there has been no showing that existing 
carriers cannot provide service sought by shippers, or where shippers have 
failed to utilize appropriate remedies provided by Act if they are of opinion 
that existing rate structure is unjust and unreasonable. MC-117588, George 
Wargo Com. Car. App., 7-28-59, Div. 1. 


24.31 Minima & Transit Privilege 


24.31 Practice of transporting T. L. shipments in quantities somewhat 
less than applicable T.L. rate minimum volume is not uncommon and does 
not in any way reflect unwillingness or inability of protestants to render 
adequate service. MC-30224, Sub 17, Transport Service Inc. Ext.—Neb., 
cose Wee Co QK ceccy eee, wee. i. 


24.34 More Economical Transportation 


24.34 National Transportation Policy as declared by Congress directs 
Commission to administer Act so as to ‘‘recognize and preserve inherent ad- 
vantages”’ of each mode of transportation. In 355 U. S. 83, Supreme Court 
held that one of “inherent advantages’’ which must be considered in deter- 
mining applications for motor carrier authority is ability of one mode of 
transportation (in instant case, rail carriage) to operate at rate lower 
than that of competing mode of transportation (motor carriage). Although 
such consideration is not controlling in face of other service advantages 
which one mode of transportation may have over another (see 77 M. C. C. 
5), it may be relevant in proceeding such as this to demonstrate that one 
mode of transportation may enjoy a cost advantage. MC-114045, Sub 42, 
R. L. & J. T. Moore Ext.—N. Y. Origins, .... M. C. C. ...., 7-13-59, Div. 1. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 There are numerous cement producing points within territories, 
but as to most of these points there is no evidence of record showing exist- 
ence or even proposed construction of facilities whereby bulk cement could 
be loaded into motor vehicles. In absence of some showing to this effect, 
need cannot be found, either present or future, for motor service. MC-107002, 
Sub 126, W. M. Chambers Truck Line, Inc. Ext.—Cement, .... M. C. C. 
eee, 1781-69, Div. 1. 
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24.40 Applicant has failed to establish that any of cement plants in 
territory embraced in this application now have necessary loading facilities 
or would be willing to construct such facilities if instant application is 
granted. Therefore, it appears that there is no real basis for concluding 
that service proposed by applicant from their cement plants will actually 
become available to and be utilized by supporting consumers of cement if 
authority sought is granted. Denied. MC-103378, Sub 107, Petroleum 
Carrier Corp. Ext.—Cement, .... M. C. C. ...., 7-31-59, Div. 1. 


24.42 Motor Truck Equipment 


24.42 It appears from this record that protestant is not able to main- 
tain sufficient equipment in vicinity of Peekskill to provide adequate service. 
MC-117246, Sub 2, Marine Exp. Co., Inc. Ext.—Manistee, Mich., .... M. C. C. 
eee, 1724-59, Div. 1. 


24.45 Flatbed Trailers 


24.45 Flatbed trailers are required, but evidence herein does not indi- 
cate that type required is anything but ordinary, flatbed equipment. Such 
equipment is not special equipment. MC-169038, Sub 15, Moon Freight Lines, 
Inc. Ext.—Atlanta, Ga., 7-29-59, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Peak periods or emergency demands are not sufficient grounds 
upon which to predicate grant. MOC-110053, Sub 4, Illinois State Motor 
Service, Inc. Ext.—East Chicago & Gary, Ind., 8-11-59, Div. 1. 


24.50 Expeditious delivery to off-rail points is necessary for these 
shippers to keep abreast of their customers’ needs. Such job-site deliveries 
would often be feasible only on multiple-delivery basis, service which pro- 
testant railroads are unable to provide to many points. This is also true of 
regular motor service which, in addition, in many instances involves inter- 
lining. MO-113855, Sub 28, International Transport, Inc. Ext.—Wood 
Blocking, 7-31-59, Div. 1. 


24.51 Emergency Shipments 


24.51 Mere possibility of emergency situation arising is not sufficient 
basis for authorizing services of additional carrier. MC-116459, Sub 4, 
Asphalt Haulers Co. Ext.—Vegetable Oils, 8-12-59, Div. 1. 


24.51 While shipments are principally for emergency situations dur- 
ing extreme cold weather, one shipper has at least 10 or 12 such emergencies 
each month. Granted. MC-52869, Sub 54, Northern Tank Line Ext.—Minn., 
8-7-59, Div. 1. 

24.51 Extraordinary demands for its service by shipper, occasioned in 
large part by unusual circumstances beyond latter’s control, do not consti- 
tute sufficient basis for institution of competitive service. MC-109687, Sub 
103, Southern Tank Lines, Inc. Ext.—Jeffersonville, Ind., 8-11-59, Div. 1. 


24.51 Mere showing of need for emergency service does not fulfill 
Commission’s requirements for granting authority. Public convenience and 
necessity refer to reasonably constant and determinable demand rather than 
to extraordinary peaks which may occur during course of any business. See 
10 M. C. C. 292, 293-294. MC-117625, G. R. Storm Com. Car. App., 7-29-59, 
Div. 1. 


24.51 Because of availability of reasonably adequate motor carrier 
service to points in Idaho offered by Garrett and because applicant would 
only transport emergency shipments of ice cream thereto, authority to serve 


Idaho must be denied. MC-89684, Sub 21, Wycoff Co. Inc. Ext.—Regular 
Routes, .... M.C.C. ...., 7-29-59, Div. 1. 


24.52 Peak Traffic 


24.52 Periods of peak demand do not create but only emphasize 
already existing material deficiencies in type of service available. In such 
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situation shippers should not be denied use of another mode of transporta- 
tion in marketing their products. MC-52869, Sub 55, Northern Tank Line 
Ext.—International Boundary Line Points in N. Dak., 7-10-59, Div. 1. 


24.53 Railroad 


24.53 Rail service has not proven satisfactory for these shippers’ 
needs, inasmuch as dunnage required costs approximately twice that re- 
quired for loading on motor carriage equipment. MC-52657, Sub 492, Arco 
Auto Carriers, Inc. Ext.—Wapakoneta, .... M. C. C. ...., 7-16-59, Div. 1. 


24.53 Shipper has also found rail service unsuitable to its needs be- 
cause its plant is not located on rail and because of slow time-in-transit. 
MC-117246, Sub 2, Marine Exp. Co., Inc. Ext.—Manistee, Mich., 

M. C. C. ...., 7-24-59, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Shippers have been unable to negotiate satisfactory contracts 
with Emery for transportation of their shipments. MC-109385, Subs 18, 20, 
23, Subler Transfer, Inc. Ext.—Meats & Meat Products, 8-14-59, Div. 1. 


24.6 Adequate Quality of Service 


24.60 Generally 


24.60 No finding is warranted on this record that McCormack’s service 
is inadequate for shipper’s reasonable transportation needs by reason of 
labor strike or furnishing of unsatisfactory piece of equipment on single 
occasion. MC-106965, Sub 126, M. T. O’Boyle & Son, Inc. Ext.—Md. Points, 
7-27-59, Div. 1. 


24.60 Although shipper stated that Alterman’s service is unsatis- 
factory, evidence in this regard is not convincing since too few specific in- 
stances of delays or failure to satisfy claims are shown. MC-95540, Sub 294, 
Watkins Motor Lines, Inc. Ext.—Dubuque, 7-22-59, Div. 1. 


24.66 Industrial Manufactures 


24.66 Although deliveries to customers located off-rail are only re- 
quired from time to time, availability of insecticides and fungicides could 
spell difference between good crop or partial failure. MC-108696, Sub 38, 
Tigelaar & Deweerd Ext.—4 Mich. Counties, 7-22-59, Div. 1. 


24.68 Necessaries 


24.68 Shippers need applicant’s service because of service advantages 
of flexibility, expeditiousness, and adaptability towards fulfilling needs of 
receivers of small lots. MC-115115, Sub 1, C. V. Bolin Ext.—Bridgeville, 
ly wces Bs Ge GD. 20s cy FORO, Eve i. 


24.68 Past failures to maintain commodity at acceptable temperatures 
likewise confirm inadequacy of protestant’s existing service. MC-111812, 
Sub 55, Midwest Coast Transport, Inc. Ext.—Boston & New York, 8-14-59, 
Div. 1. 


24.68 Canned goods can be readily interchanged without harmful 
effects to lading, and record is clear that there exists ample joint-line rail 
and motor service to provide all reasonable shipper requirements for trans- 
portation of canned goods. MC-111812, Sub 42, Midwest Coast Transport 
Inc. Ext.—Frozen Foods to & from Additional Points, 7-31-59, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Shippers are not entitled as matter of right to service of single- 
line carrier; mere preference alone does not control. MC-106943, Sub 638, 
Eastern Exp. Inc. Ext.—Elk Grove, 7-13-59, Div. 1. 
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24.71 Requisite Proof 


24.71 With exception of possible mileage reductions, applicant fails 
to indicate with particularity how grant of requested authority would result 
in appreciably safer operation than that afforded by existing through-line 


service. MC-109397, Sub 81, Tri-State Trucking Co. Ext.—Wickliffe, Ky., 
7-27-59, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Proposed service, in addition to existing facilities, should afford 
shipper transportation facilities it needs to efficiently conduct its business. 


MC-108696, Sub 3, Tigelaar & Deweerd Ext.—4 Mich. Counties, 7-22-59, 
Dee: i. 


24.79 Bus Service 


24.79 Single-line pickup and discharge service on streets in considered 
area cannot be provided for everyone living within so-called New York 
mass transportation area. MC-38647, Sub 208, Public Service Coordinated 
Transport Ext.—Morristown, N. J., .... M.C.C. ...., 7-23-59, Div. 1. 


24.8 Particular Type of Freight Service 
24.87 Nontransport Accessorial 


24.87 Maintenance of considered type of storage tanks is not con- 
sidered pertinent here to issue of public convenience and necessity, nor 
does fact that applicant is willing to provide such facilities at Meade termi- 
nal without charge form proper basis for grant of authority sought. Com- 
mission is concerned with providing adequate transportation service for 
shipping public where need therefor is shown. MO-117651, Sub 2, Feaster 
Trucking Service, Inc. Ext.—Crude Oil, .... M. C. C. ...., 7-9-59, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 In application seeking to eliminate necessity of operating 
through gateways solely on basis of operating economy and efficiency which 
would be realized thereby, public convenience and necessity may be shown 
by establishing (a) that applicant is actually transporting substantial volume 
of traffic between involved points through its gateways, and in so operating, 
is effectively and efficiently competing with existing carriers, and (b) that 
removal of gateway requirement would not enable applicant to institute new 
cr different competitive service to detriment of existing carriers. MC-112595, 
Sub 138, Ford Bros., Inc, Ext.—Gateway, 7-9-59, Div. 1. 


25.07 In applications for alternate route authority three concurrent 
tests must be met before authority can be granted solely on basis of operat- 
ing economy and efficiency. These are: (1) applicant must presently be 
operating between considered termini under appropriate authority over prac- 
ticable and feasible route, (2) it must, in fact, be in effective competition 
with existing carriers for traffic moving between termini, and (3) competi- 
tive situation must not be materially changed to disadvantage of existing 
carriers. MC-44605, Sub 6, Milne Truck Lines, Inc. Ext.—Alternate Route 
—Los Angeles, Calif. to Hope, Ariz., .... M. C. C. ...., 7-29-59, Div. 1. 

To Same Effect: 


MC-10761, Sub 58, Transamerican Freight Lines, Inc. Ext.—Alternate 
Route—Albany to Springfield, .... M. C. C. ...., 7-29-59, Commission. 

25.07 In order to satisfy first two tests prerequisite to grant of 
authority to operate over an alternate route, applicant must show that it 
conducts substantial operations over its authorized service route. While in 
certain situations an alternate route, to be used in conjunction with another 
alternate route, has been granted, in those instances it was shown that past 
service could, had there been no prior grant of alternate route authority, 
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have been performed with equal effectiveness competitively over service 
route, and also that competitive situation would not be materially changed. 
No such showing has been made here. 71 M. C. C. 93. MO-10761, Sub 58, 
Transamerican Freight Lines, Inc. Ext.—Alternate Route—Albany to Spring- 
field, .... M. C. C. ...., 7-29-59, Commission. 
25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1, unless otherwise stated: 
Milne Truck Lines, Inc., MC-44605, Sub 6, Los Angeles, Calif. to Hope, 
Ariz., ~~ eo , 7-29-59. Prior report, 77 M. C. C. 19, 
affirmed. 
Transamerican Freight Lines, Inc., MC-10761, Sub 58, Albany, N. Y. to 


Springfield, Mass., .... M. C. C. ...., 7-29-59, Commission. Prior 
report, 73 M. C. C. 457, affirmed. 


25.2 Points to be Served 


25.21 Intermediate 


25.21 Alternate route authority for operating convenience only does 
not authorize service at intermediate points. MC-10761, Sub 58, 
american Freight Lines, Inc. Ext.—Alternate Route—Albany to Springfield, 
oes M.-C. C. ...., 7-29-59, Commission. 


25.21 Although applicant is authorized to operate over alternate route 
which traverses Madison, this grant of authority is not to be construed as 
authorizing service at Madison as intermediate point in connection with 
that alternate route. Applicant is cautioned to maintain regular-route char- 
acteristics of its operations in serving Madison as off-route point in connec- 
tion with two regular routes named in findings herein. MC-10761, Sub 77, 
Transamerican Freight Lines, Inc. Ext.—Madison, Ind., .... M. C. C. ...., 
7-24-59, Div. 1. 


25.3 Improved Operations 
25.36 Elimination of Gateways 


25.36 Applicant has not attempted to show with any specificity extent 
of operating economies it asserts would be realized. Consequently, grant 
cf authority here based solely on possible operating economy and efficiency 
is not warranted. MC-112595, Sub 13, Ford Bros., Inc. Ext.—Gateway, 
7-9-59, Div. 1. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 Proposed route embracing mileage savings of as much as 180 
miles on traffic moving to and from Springfield and Flint-Saginaw area is 
much superior to combined service-alternate routes now used by applicant 
for such traffic and would, if granted, materially improve applicant’s com- 
petitive status between points in these areas. MC-10761, Sub 58, Trans- 
american Freight Lines, Inc. Ext.—Alternate Route—Albany to Springfield, 
..-. M.C. C. ...., 7-29-59, Commission. 


25.42 Reduced Transit Time 


25.42 Saving of three hours transit time would enable applicant to 
provide later and more convenient departures from Los Angeles and to 
provide arrivals at Phoenix in time to breakbulk for early morning delivery 
which it cannot now do. As consequence, grant of application would enable 
applicant to offer shippers certain highly desirable service features which 
it cannot now provide, and thus compete with existing carriers on much 
more favorable basis than at present. This would amount to new service 
and would materially alter competitive situation to disadvantage of existing 
carriers. Denied. MC-44605, Sub 6, Milne Truck Lines, Inc. Ext.— 
Alternate Route—Los Angeles, Calif. to Hope, Ariz., .... M. C. C. ...., 
7-29-59, Div. 1. 
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25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 While time saved does not appear to be too great, evidence indi- 
cates that few hours saved could mean difference between delivery being 
made on date of arrival or on next morning. Considering fact that applicant 
is operating in area of substantial competition, such savings would ma- 
terially increase its competitive effectiveness to detriment of existing car- 
riers. Denied. MC-10761, Sub 58, Transamerican Freight Lines, Inc. Ext. 
—aAlternate Route—Albany to Springfield, .... M. C. C. ...., 7-29-59, 
Commission. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Where, as here, applicants’ requests for authority are occasioned 
by an impending relocation of shipper’s plant at new origin, consideration 
given to applicants should include appraisal of economic impact plant relo- 
cation will have upon applicant carriers serving old origin. This, of course, 
in no way Overrules 61 M. C. C. 748. 


Wherever possible, each applicant handling substantial volume of 
Evansville traffic should be granted authority enabling it to serve Chrysler 
to same states to which it has transported traffic from Evansville. MC-8681, 
Sub 65, Western Auto Transports, Inc. Ext.—St. Louis County, Mo., .... 
M. C. C. ...., 8-10-59, Div. 1. 


26.6 Competition 


26.60 Generally 


26.60 Establishment of proposed operation would enable applicant 
and its connections to provide effective and healthy competition in territory 
under consideration. MC-108461, Sub 60, Whitfield Transp., Inc. Ext.— 
Regular Routes, 8-17-59, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Public normally is entitled to best available transportation 
facilities, but additional convenience afforded persons residing adjacent to 
or in immediate area of proposed routes must be measured against effect 
such facilities would have on existing transportation services which have 
expended substantial sums of money and effort in development of their 
services to considered communities as a whole. See 52 M. C. C. 755, 770. 
MC-3647, Sub 208, Public Service Coordinated Transport Ext.—Morristown, 
Me Bay bocce Bec Ge G ccccy Pee Ee. i. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers are entitled to transport all traffic they can 
handle adequately, efficiently, and economically without added competition 
of new service. MC-116459, Sub 3, Asphalt Haulers Co. Ext.—Knoxville, 
Tom, .... BC. ©. 1.2.05 TORSO, Bie. 1. 


26.71 Existing carriers are entitled to all authorized traffic that they 
can handle adequately and efficiently before new competing service may be 
authorized therefor, unless it can be shown that such existing services are 
inadequate for shipper’s reasonable transportation requirements. MC- 
106965, Sub 126, M. I. O’Boyle & Son, Inc. Ext.—Md. Points, 7-27-59, Div. 1. 

26.71 Sound economic regulation of motor transportation requires 
adherence to established principle that existing carriers should normally 
be afforded opportunity to transport traffic that they can handle adequately, 
efficiently, and economically in territories they serve before additional service 


is authorized. MC-22542, Sub 1, John Boyd, Inc. Ext.—Sand & Gravel, 
8-13-59, Div. 1. 
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26.71 Until service now authorized has been tested Commission cannot 
justifiably find need for additional service between points in involved terri- 
tory. MC-42487, Sub 341, Consolidated Freightways, Inc. Ext.—Petro- 
chemicals, .... M. C. C. , 7-27-59, Div. 1. 


26.71 Existing carriers are entitled to opportunity to participate in 
all available traffic which they can reasonably and adequately handle, before 
additional carrier is permitted to institute service competitive with them. 
MC-111472, Sub 55, Diamond Transp. System, Inc. Ext.—Memphis, Tenn., 

a , 1-29-59, Div. 1. 


26.71 Existing carriers are entitled to an opportunity to demonstrate 
their ability to transport available traffic within scope of their operating 


authorities. MC-106943, Sub 63, Eastern Exp. Inc. Ext.—Elk Grove, 
7-13-59, Div. 1. 


26.71 Protestants should be given fair opportunity to handle involved 
traffic before additional competitive service is authorized. MC-4964, Sub 23, 
R. L. Jones, Inc. Ext.—Heavy & Cumbersome Commodities, 8-7-59, Div. 1. 


26.71 Authority to institute competitive service is not justified until 
previously authorized carriers have had reasonable opportunity to institute 
and provide service required within scope of their authority. MC-730, 
Sub 103, Pacific Intermountain Exp. Co. Ext.—Petrochemicals, .... M. C. C. 

, 7-27-59, Div. 1. 


26.71 No new service should be authorized without giving existing 
carriers opportunity to demonstrate their ability to render that service. 
MC-40007, Sub 62, Reliable Transp. Co. Ext.—Tacoma, Wash., .... M. C. C. 

, 8-14-59, Div. 1. 


26.71 Existing carriers should be afforded opportunity to transport 
all traffic which they can handle efficiently and economically in territories 
they serve, without authorization of new service. MC-8681, Sub 65, Western 
Auto Transports, Inc. Ext.—St. Louis County, Mo., .... M. C. C. ...., 
8-10-59, Div. 1. 


To Same Effect: 


ne Sub 26, Liquid Transport Corp. Ext.—Chocolate, 
, 8-4-59, Div. 1. 


MC-2860, Sub 2, 7 Transp., Inc. Ext.—Bakery Goods, etc. .. 
M. C. , 7-23-59, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Record warrants grant of authority as herein sought, and such 
grant would not adversely affect protestants since they have not previously 
enjoyed traffic involved. MC-117765, Sub 1, Hahn Truck Line, Inc. Ext.— 
Antifreeze, 7-31-59, Div. 1. 


26.74 It is evident that grant of authority sought herein would operate 
to detriment of existing carriers by introducing competitor into area which 
is already being adequately served and, conversely considered, denial would 
have no material effect on shippers’ ability to obtain adequate transportation 
service. MC-106688, Sub 11, E. M. Rude Carrier Corp. Ext.—Reynolds, Pa., 
7-21-59, Div. 1. 


26.74 It is apparent from record that Messick’s past participation in 
shippers’ traffic has been slight and that grant herein will have little detri- 
mental effect on that carrier. MC-105678, Sub 138, Seco Trucking Co. Ext.— 
Atlas, Mo., 8-13-59, Div. 1. 


26.74 Territory under consideration has grown and developed rapidly 
and it appears that this expansion will continue. Its traffic potential appears 
to be ample to support service proposed by applicant without material 
prejudice to existing services. MC-108461, Sub 60, Whitfield Transp., Inc. 
Ext.—Regular Routes, 8-17-59, Div. 1. 
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26.79 Lack of Carrier Protestants 


26.79 Present or future need for service cannot be presumed from 
mere fact that large portion of application is unopposed by any motor 
carrier. Compare 76 M. C. C. 1, 4, and 20 M. C. C. 533, 534. MC-107107, 
Sub 110, Alterman Transport Lines, Inc. Ext.—Timberville, Va., 7-24-59, 
Div. 1. 

26.79 Although there may be existing motor carriers authorized to 
conduct service herein proposed, as claimed by protestants, in absence of 
any showing as to their willingness and ability to serve shipper, Commission 
nust conclude that need has been shown for proposed service. MO-117639, 
Sub 1, Gilbert McMahon Com. Car. App., 7-16-59, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Atchison, T. & S. F. Ry. Co.—Construction, etc.—Williams-Crookton, Ariz., 
44 miles, F. D. 20633, 8-4-59. 


Missouri Pac. R. Co.—Abandonment, etc.—Beaumont, Texas, F. D. 20670, 
(construction, 3.55 miles), 8-3-59. 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Carolina Coach Co., MC-13300, Sub 60, Newport News, Va., .... M. C. C. 


ere 


Pawtuxet Valley Bus Lines, Inc., MC-115432, Sub 4, Special Operations, 
8-11-59. 


27.22 Denied 
— ae 09 Applications for New or Extended Motor Bus Operations Denied 
y Div. 1: 
DeCamp Bus Lines, MC-109312, Sub 24, Morristown, N. J., .... M. C. C. 
P , 7-23-59 (embraced in MC-3647, Sub 208). 
Lakeland Bus Lines, Inc., MC-109802, Sub 9, Morristown, N. J., 
a: Se Ce , 7-23-59 (embraced in MC-3647, Sub 208). 
Lakeland Bus Linea, Inc., MC-114325, Sub 2, Morristown, N. J., . 
M. C. C. 7-23-59, (formerly entitled North Jersey Transit) (em- 
braced in MC- 3647, Sub 208). 
Chatham, N. J., Sub 8, .... M. C. C. .., 7-23-59 (formerly 
titled North Jersey Transit) (embraced in "MC- 3647, Sub 208). 
North Jersey Transit—See Lakeland Bus Lines, Inc. 
Public deci x 2 are a MC-3647, Sub 208, Morristown, N. J., 


Morristown via Irvington, N. J., Sub 212, .... M. C. C. 
7-23-59 (embraced in Sub 208). 
Reali, P. A., MC-115571, Sub 1, Groton, Conn., 8-11-59 (embraced in 
MC-115432, Sub 4). 
Somerset Bus Co., Inc., MC-2880, Sub 12, Madison, N. J., 
7-23-59, (embraced in MC-3647, Sub 208). 
White Bus Co., MC-45721, Sub 9, Morris Township, N. J., 
....+, 7-23-59 (embraced in MC-3647, Sub 208). 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1: 


Arco Auto Carriers, Inc., MC-52657, Sub 492, Wapakoneta, Ohio, 
M. C. C. , 7-16-59. 


aa Haulers Co., MC-116459, Sub 3, Knoxville, Tenn., .... M. C. C. 
» 7-29-59. 


Automobile Shippers, Inc., MC-65392, Sub 75, St. Louis County, Mo., .... 
M. C. C. , 8-10- 59 (embraced in MC- 8681, Sub 65). 

Bolin, C. V., MC- 115115, Sub 1, Bridgeville, Del., . 

Cassens Transport Co., MC-42537, Sub 21, St. Louis County, Mo., 
M. C. C. , 8- 10- 59 (embraced in MC- 8681, Sub 65). 


Chambers Truck Line, Inc., W. M., MC-107002, Sub 126, Cement, 
M. C. C 7-31-59. 


Commercial Carriers, Inc., MC-43038, Sub 405, St. Louis County, Mo., 
M. C. C. , 8-10- 59 (embraced in MC-8681, Sub 65). 


Viehobere:, Miss., Sub 408, , 8-10-59 (embraced 
in MC-8681, Sub 65). 


Davis Transport, W. E., MC-111397, Sub 26, Louisville, Ky., 8-3-59 (em- 
braced in MC-112617, Sub 48). 
Dixie Transport Co., MC-88300, Sub 17, St. Louis County, Mo., .... M.C.C. 
. , 8-10-59 (embraced in MC-8681, Sub 65). 
Dotseth, Wm., MC-20992, Sub 5, N. Dak., 7-28-59. 
Minn., Sub 1, 7-28-59 (embraced in Sub 5). 
Frisch, M. C., MC-99109, Sub 3, Regular Routes (Neb.-Ohio), .... 
, 8-7-59. 
Hafner, J. R., MC-117565, Com. Car. App., 7-17-59. 
Hahn Truck Line, Inc., MC-117765, Sub 1, Antifreeze, 7-31-59. 
International Transport, Inc., MC-113855, Sub 28, Wood Blocking, 7-31-59. 
Kroninger, Inc., J. A., MC-117355, Sub 1, Com. Car. App., 7-9-59. 
Kuntzman, Inc., R., MC-111196, Sub 13, Williamsport, Md., 7-31-59. 
Liquid Transporters, Inc., MC-112617, Sub 48, Louisville, Ky., 8-3-59. 
Mack’s Transport Service, Inc., MC-2230, Sub 8, St. Louis County, Mo., 
M. C. C. , 8-10-59 (embraced in MC- 8681, Sub 65). 
a Co., naa MC-117246, Sub 2, Manistee, Mich., 
7-24-59. 
Mason & Dixon Lines, Inc., MC-59583, Sub 78, Off-route Point (Ga.), 7-29-59. 
Matlock, N. J., MC-117137, Com. Car. App., . 
a Inc., MC-80428, Sub 28, Yonkers, N. Y., 
Midwest Coast Transport, Inc., MC-111812, Sub 42, Frozen Foods to & from 
Additional Points, 7-31-59. 
Boston & New York, Sub 55, 8-14-59. 
Miller Transporters, Ltd., MC-111159, Sub 66, Cement, 
7-31-59 (embraced in MC-107002, Sub 126). 
Moon Freight Lines, Inc., MC-16903, Sub 15, Atlanta, Ga., 7-29-59. 
moe. > & J. T., MC-114045, Sub 42, N. Y. Origins, .... M.C.C....., 
Northern Tank Line, MC-52869, Sub 55, International Boundary Line Points 
in N. Dak., 7-10-59. 
Minn., Sub 54, 8-7-59. 
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27.81 Granted (Continued) 

oe ee Lines, Inc., MC-106127, Sub 5, Cement, .... 

Petroleum Transit Co., Inc. (now reentitled Petroleum Transit Corp. of 8. 
Car.), MC-113336, Sub 15, Va., 8-11-59. 

Propst Transport, Inc., MC-47603, Sub 10, St. Louis County, Mo., .... 
M. C. C. , 8-10-59 (embraced in MC-8681, Sub 65). 

eee | Transport Co., + MC-107515, Sub 299, Frankfort, Mich., 


eo eeees 


Ryder Tank Line, Inc., MC-110698, Sub 108, Ala., 7-15-59 (embraced in 
MC-103051, Sub 56). 


Fla., Sub 109, 7-15-59 (embraced in MC-103051, Sub 56) 
Safeway Truck Lines, Inc., MC-110193, Sub 35, Chicago, Ill., .... M. C. C. 
..+, 8-38-59. 
Schaffer, ee W., MC-93529, Sub 2, Granite, .... M. C. C. ...., 8-4-59 


(Anderson Trucking Service, Inc. substituted as applicant by order of 
10-31-58). Prior report 77 M. C. C. 5, modified. 


Southern Tank Lines, Inc., MC-109637, Sub 98, Louisville, 8-3-59 (embraced 
in MC-112617, Sub 48). 


Stevenson, J. F. & Hester L., MC-114463, Sub 1, Ohio, 7-27-59. 
Texas & Pacific Motor Transport Co., MC-50544, Alexandria Keypoint (La.), 
ere | , 


Tigelaar & Deweerd, MC-108696, Sub 3, 4 Mich. Counties, 7-22-59. 

Transamerican Freight Lines, Inc., MC-10761, Sub 77, Madison, Ind., 
M. C. C. , 1-24-59. 

United Transports, Inc., MC-71902, Sub 59, St. Louis County, Mo., 
M. C. C. , 8-10-59 (embraced in MC-8681, Sub 65). 


Vicksburg, Miss., Sub 61, .... M. C. C. , 8-10-59 (embraced in 
MC-8681, Sub 65). 


Walker Hauling Co., Inc., MC-103051, Sub 56, Ala., 7-15-59. 
Fla., Sub 58, 7-15-59 (embraced in Sub 56). 
Watkins Motor Lines, Inc., MC-95540, Sub 295, Exempt Commodities, .... 
M. C. C. , 7- 22-59. 
Western Auto Transports, Inc., MC-8681, Sub 65, St. Louis County, Mo., 
cons Be oe Be , 8-10-59. 


Whitfield Transp., Inc., MC- 108461, Sub 60, Regular Routes (Texas-N. Mex.), 
. M. C. C. , 8-17-59. 
Wycoff Co., Inc., MC- 89684, Sub 21, Regular Routes (Utah-Wyo.), 
M. C. C. , 7-29-59. 


27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Alterman Transport Lines, Inc., MC-107107, Sub 110, Timberville, Va., 
7-24-59. 
Arco Auto Carriers, Inc., MC-52657, Sub 491, Roadbuilding Machinery, 
7-16-59 (embraced in Sub 492). 
Trailer Bodies, unassembled, Sub 537, 8-13-59. 
Asphalt Haulers Co., MC-116459, Sub 4, Vegetable Oils, 8-12-59. 


Associated Transports, Inc., MC-30378, Sub 47, St. Louis County, Mo., .... 
M. C. C. , 8-10-59 (embraced in MC-8681, Sub 65). 


Car Carrier Co., MC-107336, Sub 10, St. Louis County, Mo., .... M. C. C. 
, 8-10-59 (embraced in MC-8681, Sub 65). 


Celli Trucking Co., MC-117381, Sub 1, Com. Car. App., 7-24-59. 
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27.32 Denied (Continued) 
Chelf, Inc., Jim, MC-112247, Sub 3, Colo., 7-22-59. 


Clark Transport Co., MC-106647, Sub 33, St. Louis County, Mo., 
M. C. C. , 8- 10-59 (embraced in MC-8681, Sub 65). 


Consolidated Freightways, Inc., MC-42487, Sub 341, Petrochemicals, .... 
M..G. ©. » 1-27-59. 

Daily Motor Exp., Bas. MC-28439, Sub 71, All States, 7-16-59 (embraced in 
MC-52657, Sub 492). 


Dallas & Mavis Fwdg. Co., MC-29886, Sub 94, Road Machinery, 7-16-59 
(embraced in MC-52657, Sub 492). 

Diamond Transp. System, Inc., MC-111472, Sub 55, Memphis, Tenn., .... 
M. C. C. , 1-29-59. 

Dugan, D. S., MC-22195, Sub 68, International Boundary Line Points in 
N. Dak., 7-10-59 (embraced in MC-52869, Sub 55). 

Eastern Exp., Inc., MC-106943, Sub 63, Elk Grove (Ill.), 7-13-59. 

Feaster Trucking Service, Inc., MC-117651, Sub 2, Crude Oil., .... M. C. C. 

, 7-9-59. 

Ford Bros., Inc., MC-112595, Sub 18, Gateway (Ohio, Ky. & W. Va.), 7-9-59. 

Hashem, Chas. J. & Joseph, MC-117885, Sub 2, Com. Car. App., 7-24-59. 

Heuer Truck Lines, Inc. (now titled A. E. Kroblin, Inc.), MC-30844, Sub 25, 
Fresh Meats, .... M. C. C. ...., 7-24-59. Prior reports, 6-26-56 & 
7-16-59. 

Mishawaka & Warsaw, Ind., Sub 28, .... . & 6. 
(embraced in Sub 25). Prior reports, 12-31-56 & 9-3-58. 

Illinois State Motor Service, Inc., MC-110053, Sub 4, East Chicago & Gary, 
Ind., 8-11-59. 

Jones, Inc., R. L., MC-4964, Sub 23, Heavy & Cumbersome Commodities, 
8-7-59. 

Kroblin, Inc., A. E.—See Heuer Truck Lines, Inc. 

Liquid Transport Corp., MC-108678, Sub 26, Chocolate, .... M. C. 
8-4-59. 

Matlack, Inc., E. B., MC-107403, Sub 271, Clay Products, 7-22-59. 


Metropolitan Convoy Corp., MC-52903, Sub 13, St. Louis County, Mo., 
x. C. €. , 8-10-59 (embraced in MC-8681, Sub 65). 


O’Boyle & Son, Inc., M. I., MC-106965, Sub 126, Md. Points, 7-27-59. 


Pacific Intermountain Exp. Co., MC-730, Sub 103, Petrochemicals, 
mn. ¢C. ©. , 1-27-59. 


Petroleum Carrier Corp., MC-103378, Sub 107, Cement, 
7-31-59. 
Reliable Transp. Co., MC-40007, Sub 62, Tacoma, Wash., 
8-14-59. 
Ruan Transport Corp., MC-107496, Sub 121, Liquid Feeds, 7-28-59. 
Southern Tank Lines, Inc., MC-109637, Sub 103, Jeffersonville, Ind., 8-11-59. 


Southern Transport, Inc., MC-117030, Sub 1, St. Louis County, Mo., .... 
M. C. C. , 8-10-59 (embraced in MC-8681, Sub 65). Dismissed. 


Square Deal Cartage Co., MC-2765, Sub 28, St. Louis County, Mo., 
M. C. C. , 8-10-59 (embraced in MC-8681, Sub 65). 


Squaw Transit Co., MC-105920, Sub 10, N. J., 7-23-59. 

Storm, G. R., MC-117625, Com. Car. App., 7-29-59. 

Transport Service, Inc., MC-30224, Sub 17, Neb., .... M. C. C. , 7-27-59. 
Tri-State Trucking Co., MC-109397, Sub 31, Wickliffe, Ky., 7-27-59. 


Victory Transp., Inc., MC-2860, Sub 2, Bakery Goods, etc., .... M. C. C. 
‘ , 1-23-59. 
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27.32 Denied (Continued) 


Wargo, George, MC-117588, Com. Car. App., 7-28-59. 
Watkins Motor Lines, Inc., MC-95540, Sub 294, Dubuque, Iowa, 7-22-59. 
Whitfield Transp., Inc., MC-108461, Sub 66, Albuquerque, N. Mex., 7-16-59. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Boyd, Inc., John, MC-22542, Sub 1, Sand & Gravel, 8-13-59. 


Cee Bee Automotive Distributors, Inc., MC-117640, Cont. Car. App., 
M. C. C. ...., 8-38-59. 


Fees, Inc., MC-30561, Sub 5, Steel Springs, 7-13-59. 


Leary, Wm. E., MC-39966, Sub 5, Willimantic, Conn., .... 
8-7-59. Prior report, 74 M. C. C. 361, reversed. 


McMahon, Gilbert, Com. Car. App., MC-117639, Sub 1, 7-16-59. 

Seco Trucking Co., MC-105678, Sub 13, Atlas, Mo., 8-13-59. 

Subler Transfer, Inc., MC-109385, Sub 18, Meats & Meat Products, 8-14-59. 
Bellefontaine, Ohio, Sub 20, 8-14-59 (embraced in Sub 18). 
Jackson, Ohio, Sub 23, 8-14-59 (embraced in Sub 18). 


Suburban Transfer Service, Inc., MC-116628, Sub 2, Washington, D. C., .... 
M. C. C. ...., 8-8-69. 


East Orange, N. J., Sub 3, .... M. C. C. ...., 8-3-59 (embraced in 
Sub 2). 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Charms Sales Co., MC-37432, Sub 1, Pa., 7-13-59. 
Gilligan, Jr., J. J., MC-118509, Cont. Car. App., 7-23-59. 


J-T Transport Co., Inc., MC-11185, Sub 110, Grand Prairie (Texas), .... 
M. C. C. ...., 8-14-59. 


J. W. Cartage Co., MC-20372, Sub 11, Twine, .... M. C. C. ...., 7-23-59. 
Lamb, Wm. R., MC-117614, Cont. Car. App., 7-13-59. 

Murphy, Frank, MC-35211, Sub 3, Brick, 7-31-59. 

Raab, L. H., MC-117804, Cont. Car. App., 7-13-59. 

Rude Carrier Corp., E. M., MC-106688, Sub 11, Reynolds, Pa., 7-21-59. 


Wilder, G. C., & Herman Kerns, MC-116604, Sub 3, Commercial Fertilizer, 
cscs MO OC. C. 22.05 FEO. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Transfer to transferee, an individual, of second amended permit 
and order, dated June 7, 1956, issued in W-105 found consistent with public 
interest and National Transportation Policy. 


Transfer to Terry Staples, an individual, of second amended permit and 
order dated June 7, 1956, issued in W-105, to Jacob Rice & Sons, Inc., 
approved and authorized. F. D. 20312, Terry Staples—Transfer—Jacob Rice 
& Sons, Inc., 7-31-59, Div. 4. 
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28.12 Fitness 


28.12 Transferee’s past operations in leasing of barges without author- 
ity should not bar proposed transfer as there is no showing that such past 
operations were conducted with any wilful disregard of Commission’s regula- 
tions. F. D. 20312, Terry Staples—Transfer—Jacob Rice & Sons, Inc., 
7-31-59, Div. 4. 


28.2 Modification 
28.23 Remove Restrictions 


28.23 MC-50544, Texas & Pacific Motor Transport Co.—Alexandria 
Keypoint, .... M. C. C. ...., 7-14-59, Div. 1. (Please See 24.01, Same 
Title). 


29. Abandonment 


29.4 Economic Effect 
29.45 Employees 
29.45 Same conditions imposed as in 257 I. C. C. 700, for protection of 
employees. F. D. 20360, New York, N. H. & H. R. Co.—Abandonment (Por.) 
—Pomfret-Putnam, Conn., 7-17-59, Div. 4. ‘ 
To same Effect: 


F. D. 23064, Waterloo R. Co.—Abandonment (Por.)—Waverly Branch, 
o 1.0. CO, .. 005 S-S-S9, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 While abandonment of segment of line will result in some in- 
convenience and perhaps slightly higher costs to users of line, applicant can- 
not be expected to continue unprofitable operations and, in any event, other 
transportation services are available. F. D. 20249, Texas & N. O. R. Co.— 
Abandonment (Por.)—Breaux Bridge Subdivision, .... I. C. C. 
4-21-59, Div. 4. (omitted from Index, June, 1959 Journal). 


29.50 Conclusion that no real prospects for increased use of segment 
by these shippers exist, together with fact that other rail facilities are located 
nearby, persuades that resultant hardships to shippers on this line do not 
outweigh railroad’s need to abandon it and that its retention would constitute 
undue and unnecessary burden on interstate commerce. F. D. 20864, 
Waterloo R. Co.—Abandonment (Por.)—Waverly Branch, .... I. C. C. 
8-3-59, Div. 4. 


29.8 Conditions 

29.80 Generally 

29.80 Authority granted in cases of this character should be exercised 
by carrier within reasonable time, because, if it is not, public gradually be- 
comes unaware of its existence and relies upon carrier for transportation, 
even to extent of locating new industries on line. Accordingly, attached 
certificate will provide for termination of authority if it is not exercised 
within one year from its effective date. F. D. 20364, Waterloo R. Co.— 
Abandonment (Por.)—Waverly Branch, .... I. C. C. ...., 8-3-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Atchison, T. & S. F. Ry. Co.—Construction—Williams-Crookton, Ariz., F. D. 
20633, (Abandonment) 16.1 miles, 8-4-59. 


Chicago & N. W. Ry. Co.—(Por.) Gogebic County, Mich., F. D. 20549, 5.11 
miles, 7-21-59. 


Galesburg & G. E. R. Co.—Entire Line (Ill.), F. D. 20636, 10 miles, 7-15-59. 
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29.91 Granted (Continued) 
Missouri Pac. R. Co.—Beaumont, Texas, F. D. 20670, 3.72 miles, 8-3-59. 


New York, N. H. & H. R. Co.—(Por.) Pomfret-Putnam, Conn., F. D. 20360, 
4.28 miles, 7-17-59. 


Waterloo R. Co.—(Por.) Waverly Branch (Iowa), F. D. 20364, 16.60 miles, 
cous Oe oe 59. 


3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Applicant is not (1) common or contract carrier by motor vehicle, 
or (2) corporation organized for purpose of engaging in transportation as 
such carrier, or (3) corporation authorized by order of Commission to 
acquire control of any such carrier or carriers. Furthermore, applicant has 
never been made subject to provisions of sec. 214 by order of this Commis- 
sion. See 275 I. C. C. 584. Dismissed for want of jurisdiction. F. D. 20715, 
Lease Plan International Corp. Stock, .... M. C. C. ...., 7-30-59, Div. 4. 


32. Security Issues 


32.1 Amount 


32.14 Capitalizable Assets 

32.14 In considering assets of carrier which properly may be capital- 
ized, reasonable amount should be allowed as working capital, limited to 
cash, material and supplies, and prepayments, excluding prepaid interest. 
76 I. C. C. 718 and 295 I. C. C. 674. Where sum of these accounts is more 
than excess of current assets over current liabilities, amount to be capitalized 
should not be more than such excess. MC-F-6676, — = Exp., Inc. 
—dControl & Merger—Mohawk Motor Lines, Inc., .... M. C. C. ...., 8-17-59, 
Div. 4. 


32.9 Unauthorized Issues 


32.90 Validity 


32.90 Securities issued, or in respect of which obligation and liability 
are assumed by carrier, without having obtained prior Commission approval 
under sec. 214, if such approval was required, are void and there are no 
means provided for their validation. MC-F-6599, E. C. McCormick, Jr.— 
Control—A. C. E. Transp. Co., Inc., .... M. C. C. ...., 8-6-59, Div. 4. 


33. Purpose of Issue 


33.5 Issues Incident to Unification 


33.52 Motor Bus—dAuthorized 


33.52 Issue of Securities Incident to Unification, Merger or Integration 
of Motor Bus Operations Authorized by Div. 4: 


American Transit Corp. Notes, F. D. 20677, .... M. C. C. ...., 7-28-59 
(embraced in MC-F-7151). 
33.53 Motor Truck—dAuthorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Dixie Highway Exp., Inc.—Securities & Assumption of Obligations, F. D., 


20148, .... M. C. C. ...., 8-17-59 (embraced in MC-F-6676). Prior 
report, 75 M. C. C. 311. 
Terminal Transport Co., Inc. Note, F. D. 20072, .... M. C. C. ...., 8-17-59 


(embraced in MC-F-6809). 
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33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4: 


Chesapeake & O. Ry. Co. Stock, F. D. 20686, 7-28-59. 

Interstate Motor Freight System Stock, F. D. 20687, .... M. C. GC. ...., 
8-5-59. 

Norfolk & W. Ry. Co. Stock, F. D. 20655, 7-17-59. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.52 Carrier’s Duty 


42.52 Practices of Carriers Affecting Operating Revenues or Expenses, 
Part II, Terminal Services: Under proposed plan carriers will control and 
perform at their convenience both linehaul and intraplant switching. Plant 
layout and track connections are such as to enable respondents to deliver 
cars to unloading points and receive cars at loading points without perform- 
ing services which exceed those generally rendered for shippers on team 
tracks and industrial sidings at carriers’ ordinary operating convenience. 

Upon further hearing, found that services beyond interchange tracks 
described of record are services of transportation which respondents are 
obligated to perform at linehaul rates, and respondents by performing such 
services will not violate any provision of Act. Prior order will be modified 
er ey Ex Parte 104, Humble Oil & Refining Co. Terminal Allowance, 

Sh ee 59, Div. 3. 


44. Accessorial 


44.1 Protective Services 
44.13 Refrigeration 


44.13 Although requested to do so, complainants could not say that 
any particular car had been unnecessarily re-iced. In these circumstances, 
there is no support for finding that defendant’s charges for switching and re- 
icing these cars were or are unjust or unreasonable. 

Switching and re-icing charges collected on C.L. shipments of melons 
held in train yard at Croxton, N. J., for later delivery at New York, N. Y., 
and Jersey City, N. J., found applicable, and not shown to have been or to be 
unjust, unreasonable, or otherwise unlawful. Complaint dismissed. No. 


32350, Carbone Bros. & Co., Inc. v. Erie R. Co., .... I. C. C. ...., 4-28-59, 
Div. 3. (omitted from Index, September, 1959, Journal). 
46. Safety 


46.1 Safety Appliances 
46.10 Generally 


46.10 Purpose of Safety Appliance Acts under authority of which 
Commission promulgated existing U. S. Safety Standards is to assure highest 
practical degree of safety of employees and travelers upon railroads by com- 
pelling common carriers by railroad engaged in interstate commerce to equip 
their cars with certain prescribed safety appliances. It is essential, therefore, 
that before approval can be had for use of this proposed car, adequate show- 
ing be made that such approval will be consistent with purpose of Safety 
Appliance Acts. 
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Petition, as amended, of Union Tank Car Co. for addition of tank car 
description to U. S. Safety Appliance Standards providing for omission of 
side running boards and certain other changes, granted. No. 32258, Modifi- 
cation of U. S. Safety Appliance Standards—Union Tank Car. Co., .... 
I. C. C. ...., 7-16-59, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.01 Generally 


51.01 Respondent claims that as railroad redevelopment corporation 
subject to certain prescribed statutory privileges and obligations, it occupies 
unique status unlike that of other railroads. This fact, however, is not a 
consideration in passing upon lawfulness under Act of proposed surcharge. 
I & 8 7037, L.C.L. Handling Charge—Long Island R. R. Co., .... I. C. C. 
eee, 8-11-59, Div. 3. 


51.03 Minimum Rates 


51.03 Among other provisions of rules of ratemaking, Commission is 
required to give due consideration to need, in public interest, of adequate 
and efficient transportation service at lowest cost consistent with furnishing 
of such service. That interest would not be served by requiring rail rates 
which substantially exceed full cost to be differentially higher than water 
costs which include barge rates on level above indicated. Respondents are 
not required to forego fully compensatory rates solely to protect competing 
carriers. If barges are low cost carriers in fact, they should have no difficulty 
in maintaining proper differential under rail rate. 304 I. C. C. 473, 477. 
I & S 6914, Sugar—Gulf & South Atlantic Ports to Ohio River Crossings, 
eeee LC. C. ...., 7-24-59, Commission. 


51.2 Agreements 
51.24 Determination of Rates 


51.24 In interest of clarity, it seems desirable that general geographical 
description setting forth territorial limits of rates be added. Sec. 5a App. 67, 
Transcontinental Refrigerated Carriers, Inc.—Agreement, .... I. C.C. ...., 
7-20-59, Div. 2. 


51.3 Procedures 
51.36 Individual Action 


51.36 Sec. 3 of article XII of bylaws, which states that carrier may 
exercise its right of independent publication “. . . only as to rates which 
have been submitted for consideration and determination through procedures 
of this Association,” is clearly in violation of past findings of this Commis- 
sion. See 297 I. C. C. 603, 609, 610, wherein division 2 found that such 
condition precedent was objectionable as infringement upon right of carrier 
to act independently. 

Provisions in rules of procedure, which provide for charge to be borne 
by member or members for whose account independent publication is made, 
have not been met by amendment. Latter proposes to delete sentence which 
states that criteria shall be ‘“‘reasonable cost.’’ Lack of readily ascertainable 
standards remains, and thus objection has merit. Sec. 5a App. 67, Trans- 
continental Refrigerated Carriers, Inc.—Agreement, .... I. C. C. .... 
7-20-59, Div. 2. 


51.7 Final Dispositions of Applications 


51.72 Disapproved 


51.72 Ratemaking Agreement under Sec. 5a of the Act Disapproved by 
Div. 2: 


, 
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Transcontinental Refrigerated Carriers, Inc. No. 67, .... I. ©. GC. ...., 
7-20-59 (approval withheld). 


52. Freight Classification 


52.0 Generally 
52.03 Use of Article 
52.03 Predominant use of commodity, and not its isolated or sporadic 


use, determines its character. 293 I. C. C. 639. I & S 7086, Asphalt from 
Okla. to Omaha, Neb., .... I. C. C. ...., 7-21-59, Div. 2. 


53. Rate Adjustments 


53.0 Generally 
53.01 Territorial Parity 


53.01 Because of varying conditions existent in respective territories, 
commodity and exceptions rates differ as between territories. Rates within 
or between territories may be established without concurrence of carriers 
operating in adjacent territory as different carriers generally control rate- 
making processes within or between respective territories. Establishment of 
rates in this manner has been common practice and applicants contemplate 
similar publication of rates in future as competitive situations dictate. 
FSA 30891, Class Rates at Points East of Rocky Mts., .... I. C. C....., 
8-12-59, Div. 2. 


53.4 Commodity Rates 


53.41 L.C.L. or L.T.L. 

53.41 L.T.L. commodity rates are anomalous, and except in unusual 
circumstances, class rates should apply on L.T.L. shipments. 62 M. C. C. 
427, 440. No special circumstances are shown which would warrant estab- 
lishment of commodity rates proposed. I & S M-12334, Books—Bet. New 
York & Riverside, Burlington Co., N. J., .... I. C. C. ...., 7-27-59, Div. 2. 

53.41 In absence of exceptional circumstances, class rates should apply 
on L. T. L. shipments. L.T.L. commodity rates are anomalous. See 62 
M. C. C. 427, 440. 1 & S M-12015, Distance Rates—Paper bet. Eastern Points, 

« 1. S.C. caves CREee, Bev. 6. 

53.41 Uniform application of surcharge would fail to distinguish be- 
tween such important transportation considerations as weight, character and 
value of commodities, and length of haul. Impact of this increase would 
unjustly penalize small, lighter weight, and short-haul movements, and 
unduly prefer heavier and long-haul shipments. See 63 M. C. C. 157, 197, 
and 62 M. C. C. 117. I & S 7037, L.C.L. Handling Charge—Long Island 
R. R. Oo., .... IC. C. ...., 8-11-69, Div. 3. 


53.7 Minimum Weights 
53.70 Generally 


53.70 Reduced rates on bituminous fine coal, minimum 1,500,000 tons, 
moving in prior 12-month period, from mines in Ky., Va. & W. Va., to six 
destinations in Va., found lawful. I & S 6981, Coal—Ky., Va. & W. Va. to 
Wy cscs & ©. OG. ccc cy CROSS, Div. &. 


54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.81 One of Several Routes 


54.81 Sole issue here is whether interchange of traffic at Spencer con- 
stitutes inefficient and uneconomical transportation, contrary to public inter- 
est, and is unreasonable, in violation of sec. 1(4) of Act. 
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Evidence shows that use of Spencer as interchange point on routes at 
issue results in inefficient and uneconomical operations. Large volume of 
traffic handled via Delphos compared to that handled via Spencer indicates 
that Delphos is much more feasible interchange point, with better facilities 
and more efficient operations. 


Upon further hearing, found (1) that elimination of Spencer as inter- 
change point between Nickel Plate and Akron, C. & Y. on traffic moving 
through East St. Louis or Peoria over routes here at issue, will be consistent 
with public interest, and (2) that maintenance by Nickel Plate of considered 
routes via Spencer is and will be unreasonable in violation of sec. 1(4) of 
Act and in contravention of National Transportation Policy to promote 
economical and efficient service and foster sound economic conditions in 
transportation and among several carriers. I & S 6234, Routing—Akron, 
©. & Y. R. on Overhead Traffic, .... I. C. C. , 8-10-59, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.02 Umbrella Rates 


55.02 Under sec. 15a(3) of Act, carrier is not required to maintain 
rates on artificially high level to protect traffic of another mode of trans- 
portation. No. 32218, Roofing or Siding—Twin Cities to S. Dak., 

a , 8-10-59, Div. 3. 
55.04 Market Equalization 


55.04 Where reduced rates have been established from certain points 
to meet water competition, carriers serving other producing points may be 
authorized to meet market competition thus created. 269 I. C. C. 475, 478. 
I & S 6914, Sugar—Guilf & South Atlantic Ports to Ohio River Crossings, 
were | | , 7-24-59, Commission. 


55.8 Compensativeness 
55.80 Generally 


55.80 Rates of carriers subject to Commission’s jurisdiction may not 
be reduced below compensatory level. Burden of proof in this respect rests 
upon proponent of rates. Evidence is too meager to permit such determi- 
nation. In these circumstances, proposed rates may not receive approval. 
I & S M-12306, Cotton Piece Goods—New York City to Hohokus, N. J., 
Te. , 7-24-59, Div. 2. 


55.81 Burden of Showing 


55.81 Burden of proof that proposed rates are just and reasonable 
rests upOn proponent thereof. Minimum requirement in this respect is that 
rates proposed be shown to be reasonably compensatory. Here, such show- 
ing has not been made. I & S M-12015, Distance Rates—Paper bet. Eastern 
Pees, «s+. 4. %. &. , 7-22-59, Div. 3. 

55.81 Essential element in showing that proposed reduced rates are 
just and reasonable is proof of their compensativeness. Mere reference to 
few lower rates of other carriers is of little value in this connection, and 
respondent presented no cost evidence upon which finding of compensative- 
ness could be made. I & S M-12301, Local Class Rates for Tredway’s 
Boonton-New York Exp., Inc., .... I. C. C. , 1-24-59, Div. 2. 

55.82 Rail Rates 


55.82 Over representative longer routes, yield in no instance would 
be less than 47.6 cents a car-mile. Respondents compare above earnings 
with average freight revenue per loaded car-mile of 48.09 cents and average 
expense of 34.04 cents per loaded car-mile, for year 1957, for all carriers 
operating in southern region. Above evidence indicates that proposed rates 
would be reasonably compensatory. I & S 6914, Sugar—Gulf & South 
Atlantic Ports to Ohio River Crossings, a» G &. , 7-24-59, Com- 
mission. 
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55.82 At minimum of 50,000 lbs. proposed 32-cent rate would cover 
estimated out-of-pocket cost over Wabash and make some contribution to 
carrier’s overhead burden. However, 34-cent rate for minimum of 40,000 
lbs. would fail to yield estimated out-of-pocket cost over Wabash route, and 
thus may not receive approval. I & S 7060, Syrup—Keokuk, Iowa to 
‘Chicago, Ill., .... I. C. C. , 1-22-59, Div. 3. 

55.82 Ninety-three cent (93e) rate from Louisville to Syracuse ap- 
parently would fail to yield out-of-pocket cost, and thus may not be ap- 
proved. I & S 7092, Trailer-on-Flatcar Rates—New York Central R. Co., 
ee ee | , 7-31-59, Div. 2. 


55.83 Motor oie Rates 


55.83 General increase which respondent is attempting to remove was 
granted in order to offset increased operating expenses. That fact serves 
to emphasize need of showing that proposed reduced rate would be compen- 
satory before it may be approved as just and reasonable. I & S M-12272, 
Bakery Goods—Philadelphia Group to Watertown, N. Y., .... 1. C.C....., 
7-27-59, Div. 3. 


55.83 Comparison with same rates maintained by two other carriers 
for longer hauls is not persuasive of compensativeness of proposed rates 
for respondent. I & S M-12334, Books—Bet. New York & Riverside, Bur- 
nan Ce. Bd. .... CC. , 7-27-59, Div. 2. 


55.83 No costs or other evidence from which compensativeness of 
rates which would result under proposed item were presented, and record 
is much too meager to permit determination that they would be just and 
reasonable. I & S M-12405, Class & Commodity Rates—West Motor Freight, 
BRS. cs acds Ee ee , 7-31-59, Div. 3. 


55.83 Truck-mile coruines from 40 to 47.8 cents under proposed rates 
compare favorably with earnings under rates on roofing or similar commodi- 
ties in effect in same general area in which proposed rates are to apply. 
Evidence is convincing that rates as proposed would be reasonably com- 
pensatory. I & S M-11988, Roofing & Building Materials—Baltimore, Md. to 
Mis Gig x cae be Ge Gp , 7-23-59, Div. 3. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Demurrage rules and charges are designed primarily to dis- 
courage detention of cars by shippers. 253 U. S. 319, 323. I & S 7050, 
Lumber—Free Time Allowance at Hold Points, .... I. C. C. , 7-31-59, 
Div. 2. 


56.05 Service Orders 


56.05 In 300 I. C. C. 577, Commission stated that emergency service 
orders are neither satisfactory nor proper substitute for reasonable demur- 
rage rules and charges applicable generally throughout U. S. I & S 7050, 
Lumber—Free Time Allowance at Hold Points, .... I. C. C. , 7-31-59, 
Div. 2. 


56.2 Detention of Equipment 


56.20 Generally 


56.20 No shipper has inherent right to detain cars beyond free time 
and thus prevent their use by other shippers for transportation of goods in 
general public interest. 3001. C. C. 577. I & S 7050, Lumber—Free Time 
Allowance at Hold Points, .... I. C. C. , 7-31-59, Div. 2. 


56.26 Period of Reconsignment 


56.26 In 173 F. Supp. 397, U. S. District Court for Southern District 
of Iowa said: ‘“‘This Court wants it to be clearly understood that it is not 
hereby holding that the 14-day delay in service now being practiced by 
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defendant is unreasonable. What this Court is holding is that any inten- 
tional delay in service offered by defendant must be published in tariff form 
so that the Interstate Commerce Commission can then determine if such 
delay is reasonable or unreasonable under circumstances.” 


Proposed schedules providing 15 days of holding time free of demurrage 
charges for cars of lumber-in-transit stopped at certain points in western 
trunkline territory, and one free diversion, found not shown to be just and 
reasonable. I & S 7050, Lumber—Free Time Allowance at Hold Points, 
eee , 7-81-59, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 Proposed commodity description lacks definiteness contemplated 
by provisions of sec. 6(1) of Act. I & S 7036, Asphalt from Okla. to Omaha, 
eee ee , 7-21-59, Div. 2. 

57.22 Defendants’ tariffs are incomplete and uncertain, contrary to 
provisions of sec. 6(1) of Act, in that they do not plainly define particular 
services for which trimming charge is made. They are expected to promptly 
amend their tariffs so as plainly to define services covered by trimming 
charge, or to include such service under linehaul rates. No. 82134, Con- 
solidated Edison Co. of N. Y., Inc. v. Central R. Co. of N. J., .... I. C. C. 

, 7-23-59, Div. 2. 


57.3 Interpretation 


57.30 Generally 


57.30 It is true that Commission has held in certain instances that 
“and” can be construed “or,” but this has been done in order to give 
meaning to text of statute or to terms of written instrument. Here, however, 
no such construction appears to be necessary. Phrase “including tops and 
bottoms,” in parentheses, is merely descriptive of annealing boxes. No. 
$2537, Republic Steel Corp. v. Pennsylvania R. Co., .... I. C. C. ...., 
8-4-59, Div. 2. 


57.31 Definitions 


57.31 Trimming may be defined as that service, beyond mere dumping 
of cargo into hold of vessel, which must be performed in order properly to 
distribute cargo throughout hold. Term is not limited to any particular 
method of operation. Definitions of terms used must necessarily keep pace 
with developments in industries concerned. Evidence is clear that defendant 
railroads trim barges by using telescopic chutes to distribute coal and by 
periodically repositioning barges alongside their piers. This is trimming 
service, which is of value to complainants and for which defendants are 
warranted in applying trimming charge, notwithstanding fact that trimming 
operation is facilitated by use of improved barges. No. 32134, Consolidated 
Edison Co. of N. Y., Inc. v. Central R. Co. of N. J., .... I. CO. GC. ...., 
7-23-59, Div. 2. 


57.32 Considered in Its Entirety 


57.32 In determining application of item, it is necessary to consider 
item and tariff as whole. No. 832378, Beall Pipe & Tank Corp. v. Southern 
Pes. Ge, «... G&G. , 7-17-59, Div. 2. 


57.83 Intent of Framers 


57.33 All of pertinent provisions of tariff must be considered together, 
and if those provisions may be said to express intention of framers under 
fair and reasonable interpretation, that intention must be given effect. 
118 I. C. C. 185; 161 1.C. C. 77. No. 82469, Berman & Specter v. Atchison, 
T. & S. Ry. Co., seen Bo Ge Ge , 8-6-59, Div. 2. 
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57.34 Resolution of Ambiguities 


57.34 Although doubt as to meaning of tariff must be resolved in 
favor of shipper and against carrier which compiled it, doubt must be 
reasonable one; and neither carriers nor shippers can be permitted to urge 
for their Own purposes strained and unnatural construction. No. 32469, 
Berman & Specter v. Atchison, T. & S. F. Ry. Co., .... I. C. C. , 8-6-59, 
Div. 2. 


57.4 Binding Force 
57.40 Generally 


57.40 Mere fact that certain of defendants paid overcharge claims on 
some shipments is not controlling. No. 32469, Berman & Specter v. Atchi- 
son, T. & 8. F. Ry. Co., .... 1.C. C. , 8-6-59, Div. 2. 


57.41 Violation of Order 


57.41 Cancellation was in accord with court’s order which in effect 
required restoration of prior rates, and it was in conformity with Commis- 
sion’s order calling for such restoration issued in compliance with court’s 
remand. Permission embodied in Commission’s order to effect such can- 
cellation on short notice was discretionary under provisions of sec. 6(3) 
of Act, which empowers Commission, upon good cause shown, to allow 
changes in rates upon less than statutory notice. This power has been 
widely used by Commission, especially in cancellation of suspended tariffs, 
and there is no abuse of discretion in this instance. 


Commission is not required to reject any schedule, and a schedule 
becomes void and its use unlawful only upon its rejection by Commission. 
Sec. 6(6) and (9). It follows that schedule filed and not rejected by Com- 
mission because not in compliance with sec. 6 or regulations prescribed 
thereunder is valid; and under sec. 6(7) carriers are required to observe 
strictly rates contained therein. Thus, assailed rates could not be found 
inapplicable, or unjust and unreasonable, solely because they were filed on 
less than statutory notice without prior consent of Commission. No. 32519, 
Phillips Petroleum Co. v. Akron, C. & Y. R. Co., .... I. C. C. , 8-3-59, 
Div. 3. 


58. Charges 


58.0 Generally 
58.01 Minimum Charges 


58.01 Minimum charges of defendant class III carriers on L.T.L. ship- 
ments of general commodities between points on their lines in middlewest 
territory, and minimum charge rule of one defendant for exclusive use of 
vehicles, found not shown to be unjust or unreasonable. No. 32829, Mid- 
dlewest Motor Freight Bureau v. Film Transport Co., .... I. C. C. ...., 
8-11-59, Div. 2. 


58.02 Misrouting 


58.02 Until inbound billing was registered at Savannah for transit, 
carriers were unaware of shipper’s intention to ship beyond that point. 
There is no evidence of misrouting. No. 32488, Atlantic Creosoting Co. v. 
Southern Ry. Co., .... I. C. C. , 7-20-59, Div. 2. 


58.04 Provisions Considered 


58.40 Transit tariff rule applied only from points from which transit 
was not authorized in tariff and could not be invoked to obtain rate from 
Ernest to Canada with creosoting in transit at Savannah, because such 
transit was authorized on shipments originating at Ernest in connection 
with rates to destinations other than North Sydney. Compare 181 I. C. C. 
71, 72; 203 I. C. C. 562, 564. No. 32488, Atlantic Creosoting Co. v. Southern 
Sas Sg cc es & SS. , 7-20-59, Div. 2. 
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58.1 Description of Articles 
58.10 Generally 


58.10 Freight charges are determined on basis of tariffs on file as 
applied to commodity shipped. Significant facts in determining commodity’s 
identity for transportation purposes are producer’s description thereof for 
sale purposes, its value and use, and how it is billed and regarded in trade. 
Instant commodity was composed of magnesium oxide and ammonia phos- 
phate as well as silica. It is known to dental manufacturing trade as dental 
investment compound, and is advertised and sold to dental laboratories as 
such. These facts are persuasive that applicable rates on these shipments 
were those on dental investment compound, as ultimately collected. 
No. 32881, a gy Products, Inc. v. Chicago, B. & Q. R. Co., .... I. C. C. 

, 7-23-59, Div. 2. 


58.10 It is evident that fabricated flat sections tendered for shipment 
without various parts essential for their assembling into buildings could 
not be rated as “buildings,” especially since none of individual shipments 
included side, top, bottom, and end sections necessary to enclose one build- 
ing. Thus assailed rates were not applicable. No. 32899, United States 
v. San Diego & A. E. Ry. Co., . 2. &. GS , 8-12-59, Div. 3. 


58.11 Components 


58.11 Shipper presented one bill of lading to originating carrier for 
each of shipments. In such circumstances, rate on complete article was 
applicable. However, see 251 I. C. C. 311, 313-314; 283 I. C. C. 793, 799; 
291 . C. C. 677, 679-780. No. 325386, N. C. Ribble Co. v. Erie R. Co., 

, oa , 7-23-59, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.04 Identification of Nature of Shipment 


60.04 I & S 7086, Asphalt from Okla. to Omaha, Neb., .... I. C. C. 

, 7-21-59, Div. 4. (Please See 52.03, Same Title). 

60.04 Phrase “having value for remelting or rerolling purposes only’’ 
defines character or nature of commodity, and does not require that rail be 
rerolled. 140 I. C. C. 339, 340. Commodity’s nature and character at time 
it is tendered for shipment determines its identity for transportation pur- 
poses. Facts weighing heavily in making this determination are producer’s 
description of commodity for sale purposes, its value and general use, its 
billing, and how it is regarded in trade. 


It is clear that these rails originally were dismantled and sold for re- 
rolling purposes. They were of type recognized in trade as reroller rails, 
and had value comparable to rails sold as rerollers. Fact that articles were 
subsequently billed as old rails and that consignee may have used them 
for other than rerolling purposes is of little significance. No. 32572, Hyman- 
Michaels Co. v. Chicago, R. I. & P. R. Co., .... I. C. C. , 8-10-59, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent establishment of lower rates creates no presumption 
of former unreasonableness. However, that fact is entitled to consideration 


along with other evidence of record. No. 82507, Alpha Portland Cement Co. 
v. Wabash R. Co., .... I. C. C. , 7-9-59, Div. 2. 


60.10 Granting or withholding ‘of transit is matter local to railroad 
on whose line transit point is located; and, except under circumstances not 
here present, Commission has consistently denied retroactive application of 
transit privilege subsequently established vcluntarily by carrier. No. 32488, 
Atlantic Creosoting Co. v. Southern Ry. Co., .... I. C. C. ...., 7-20-59, 
Div. 2. 
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60.10 Mere fact that rate has been reduced does not establish that 
prior rate was unlawful. Here, however, rates sought were in effect via 
Pensacola from origins in same general area, including nearby and more 
distant points, and were in effect from Lake Jackson over other routes. 
This is convincing evidence that assailed rates were unjust and unreasonable 
to extent that they exceeded rates sought. No. 32640, Escambia Treating Co. 
v. Louisville & N. R. Co., .... I. C. C. , 8-10-59, Div. 3. 


60.10 Mere fact that complainant’s shipments were loaded to a weight 
in excess of published C.L. minimum, and that subsequent rate reduction 
was effectuated, afford inadequate basis upon which to rest finding that 
assailed rates exceeded maximum of reasonableness. No. $2875, Morrison- 
Knudsen Co., Inc. v. Missouri Pac. R. Co., .... I. C. C. , 7-31-59, Div. 2. 


60.3 Conformity with Fourth-Section Principles 


60.83 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Minor technical departures from aggregate-of-intermediates pro- 
vision would be caused by use of conversion table in applying increase, under 
which fractions of four mills or less would be dropped and five mills or more 
increased to next full cent. This practice has been consistently followed for 
many years in applying percentage increases in passenger fares. I & S 7096, 
Increased Passenger Fares—Western Railroads, .... I. C. C. , 1-9-59, 
Commission. 


61. Analogous or Homogeneous Articles 


61.1 Similarity in Nature 
61.18 Necessaries 


61.18 Rates on knocked-down furniture apply on such articles as 
davenports, chrome furniture, mattresses, and finished furniture of much 
greater value. Such furniture is different commodity, shipped in different 
manner, and subject to materially lower minimum weights, than furniture 
stock. No. 32357, Grays Harbor Chair & Mfg. Co. v. Northern Pac. Ry. Co., 

E. & ©. , 7-31-59, Div. 2. 


61.2 Transportation Characteristics 
61.23 Rough Products of Mines 


61.23 Attention has not been called to any instance where different 
rates have been maintained on different grades of asphalt. This does not 
mean that rate differentiation may not be made based on grade of asphalt 
shipped where, as here, certain grades are used as final product, provided 
there is substantial difference in transportation characteristics or conditions 
of ey 8 commodities. I & S 7036, Asphalt from Okla. to Omaha, Neb., 

> o & , 7-21-59, Div. 2. 


61.28 eect 


61.28 Both furniture stock and building woodwork are subject to 
same rules and regulations with respect to milling-in-transit privileges, and 
both bear uniform classification rating of class 35, min. 30,000 lbs. Evi- 
dence is convincing that assailed rates are unjust and unreasonable to extent 
that they exceed corresponding rates on millwork. No. 32857, Grays Harbor 
Chair & Mfg. Co. v. Northern Pac. Ry. Co., .... I. C. C. » 7-31-59, Div. 2. 


61.3 Relative Stage of Processing or Use 
61.386 Industrial Manufactures 


61.36 Relayer rail is one which has not been worn to such extent as 
to preclude its acceptance under engineering standards for relaying into 
track. Reroller rail, on other hand, is one which has been so worn, twisted, 
or bent as no longer to be suitable for safe use in track. It may be used 
by certain steel rolling mills which reroll this rail into other articles, such 
as reinforcing bars, angles, gate posts, and bed rails. No. 32572, Hyman- 
Michaels Co. v. Chicago, R. I. & P. R. Co., .... 1. C. C. , 8-10-59, Div. 2. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standards of R bl 


62.01 From evidence presented, iron and steel rates do not afford 
appropriate standard with which to measure maximum reasonableness of 
applicable rates, and no other probative evidence bearing on that issue is 
before Commission. See 273 I. C. C. 719, 725. No. 32899, United States 
v. San Diego & A. E. Ry. Co., .... I. C. C. , 8-12-59, Div. 3. 


62.03 Similar Transportation Characteristics 


62.03 Rates with which complainant has compared assailed rates are 
not shown to be representative of those generally in effect on cement in 
Kan.-Mo. territory. No. 32875, Morrison-Knudsen Co., Inc. v. 

Pac. BR. Oe. .... LGG , 7-81-59, Div. 2. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Rate of return of respondents from their service as a whole is 
less than four percent, which Commission has characterized as substandard. 
284 I. C. C. 589, 612. I & S 7096, Increased Passenger Fares—Western 
Railroads, .... I. C. C. , 7-9-59, Commission. 


64.07 Vehicle-Mile Earnings 


64.07 Both rates on silica sand group and rate of $1.47 would have 
yielded ton-mile revenue on complainant’s shipments substantially lower 
than 16.2 mills. This comparison, of course, is with what may be regarded, 
roughly and in general, as a minimum level of ton-mile earnings from C.L. 
traffic. See 219 I. C. C. 223 (1936) and 304 I. C. C. 270, to which findings 
authorized increases through Ex Parte 175 must be added. Maximum 
reasonableness of assailed rates is being passed on here. Upon this record, 
assailed rates cannot be found to have exceeded or exceed that maximum. 
No. 32881, Nobilium Products, Inc. v. Chicago, B. & Q. R. Co., .... I. C. C. 

, 1 23- 59, Div. 2. 





64. 07 Car-mile earnings normally decrease with added distance. 
No. 82460, Waggener Paint Co. v. Chicago G. W. Ry. Co., .... I. C. C. 
7-13-59, Div. 3. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Proposed rate is not restricted to apply only for account of 
Scherer Freight. It is thus appropriate to use costs which may be regarded 
ag representative of all respondents. I & S M-12158, Bakery Goods, n.0.i.— 
Ill. to St. Louis, Mo., .... I. C. C. , 7-29-59, Div. 3. 


64.11 Use of average earnings in determining compensativeness is 
inconclusive. No. 82218, Roofing or Siding—Twin Cities to 8S. Dak., .... 
B. Se , 8-10-59, Div. 3. 


" Syetem average car-mile or ton-mile expense is associated with 
average haul for all traffic, both C.L. and L.C.L., and thus resulting costs 
are not representative of those for traffic under consideration. I & S 7060, 
Syrup—Keokuk, Iowa to Chicago, Ill., .... I. C. C. , 1-22-59, Div. 3. 


64.14 Typicality of Cost Study 


64.14 Other two respondents, Burlington and Rock Island, operate 
mostly in western district, and since this movement is in that district, 
average costs for western district are more appropriate for use on this 
traffic than those for eastern district. I & S 7060, Syrup—Keokuk, Iowa to 
Cifcngo, i., .... I. C. C. , 7-22-59, Div. 3. 
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64.15 Round-Trip Costs 


64.15 It appears that empty-return ratio of 6.40 percent for flexi-van 
car equipment is reasonable estimate. I & S 7092, Trailer-on-Flatcar Rates— 
New York Central R. Co., .... I. C. C. , 7-31-59, Div. 2. 


65. Charges for Special Services 


65.1 Transit 
65.10 Generally 


65.10 Found that assailed transit charges are not shown to have been 
or to be inapplicable, and that such charges and rules governing them are 
not shown to have been or to be unjust, unreasonable, or otherwise unlawful. 
No. 32378, Beall Pipe & Tank Corp. v. Southern Pac. Co., ....1.C.C....., 
7-17-59, Div. 2. 

65.10 Stopping-in-transit for partial unloading is an extra transporta- 
tion service for which motor carrier is entitled to just and reasonable com- 
pensation. 

Proposed schedules providing that St. Louis, Mo., & points within its 
commercial zone, be considered intermediate to Chicago, Ill., for application 
of rules authorizing stopping-in-transit for partial unloading at such points 
of component parts of volume shipments from points in South, found not 
shown to be just and reasonable. 69 M. C. 9 77, 79. 1 & S M-11942, Stop- 
Off Provision—Wilson Truck Co., Inc., .... I. C. C. , 7-24-59, Div. 3. 


65.2 Terminal Service 
65.23 Loading or Unloading 


65.23 Assailed trimming charges were and are applicable, and they 
are not shown to have been or to be unjust or unreasonable, nor in con- 


travention of National Transportation Policy. No. 32134, Consolidated 
Edison Co. of N. Y., Inc. v. Central R. Co. of N. J., .... I. C. C. . 
7-23-59, Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 Upon reconsideration, application for relief from long-and-short- 
haul provision of sec. 4(1), as amended, of Act with respect to rates based 
on exceptions to uniform freight classification, granted to extent indicated in 
report. Fourth-section order No. 17212, as supplemented, modified. FSA 
30891, Class Rates at Points East of Rocky lg cscs ee Ge , 8-12-59, 
Div. 2. 


66.0 Proposed local class rates between New York, N. Y., & certain 
northern N. J. points, & minimum charge provision on five or more ship- 
ments, found not shown to be just and reasonable. I & S M-12301, Local 
Class Rates for Tredway’s Boonton-New York Exp., Inc., . 5 
7-24-59, Div. 2. 


66.0 Minimum charges of defendant class III carriers L.T.L. shipments 
of general commodities between points on their lines in middlewest territory, 
and minimum charge rule of one defendant for exclusive use of vehicles, 
found not shown to be unjust or unreasonable. No. 82829, Middlewest 
Motor Freight Bureau v. Film Transport Co., .... I. C. C. ...., 8-11-59, 


Div. 2. 
66.1 Products of Agriculture 
66.15 Fresh or Frozen Fruits & Berries 
66.15 Rates charged on watermelons, in C.Ls., from points in Ark., 
Okla. & Texas to destinations in Ill., Iowa, Minn. & Wis., found applicable. 
No. 32469, Berman & Specter v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
, 8-6-59, Div. 2. 
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66.6 Industrial Manufactures 
66.60 Generally 


66.60 New exceptions rating on metal building & shipbuilding ma- 
terials, in T.Ls., between points in Middle Atlantic territory, found not shown 
to be just and reasonable. I & S M-12405, Class & Commodity Rates—West 
Motor Freight, Inc., .... I. C. C. , 7-31-59, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Rates charged on stene crushers, disassembled, from Lima, Ohio 
to Albuquerque, N. Mex., found applicable, and not shown to have been 
unjust, unreasonable, or unduly prejudicial. No. 32536, N. C. Ribble Co. v. 
Erie R. Co., .... I. C. C. , 71-23-59, Div. 2. 


66.73 Construction 


66.73 Rates charged on articles described as steel boxcar sides & tops 
(steel airplane storage containers), in C.Ls., from Akron, Ohio to North 
Island, Calif., found inapplicable. Applicable rates determined, and found 
not shown to have been unjust or unreasonable. No. 32399, United States v. 
San Diego & A. E. Ry. Co., .... 1. C. C. , 8-12-59, Div. 3. 


66.76 Automotive Vehicles & Parts 


66.76 On further hearing, complainants alleging that applicable motor- 
carrier rates on past shipments of oil filters & oil-filter cartridges from 
Pawtucket, R. I., to Detroit & Dearborn, Mich., & of gears from Pottstown, 
Pa. to Detroit, Mich., were unreasonable, unjustly discriminatory, and unduly 
prejudicial, dismissed for lack of jurisdiction. Findings in prior report, 62 


M. C. C. 311, withdrawn. MOC-C-1337, Ford Motor Co. v. Standard Transp. 
On, Me, .... & €. ©. , 8-4-59, Commission (embraces MC-C-1337, Sub 
1, Ford Motor Co. v. Shirks Motor Exp. Corp.). 


67. Commodity Rates 
67.0 Generally 


67.09 Miscellaneous Commodities 


67.09 Proposed trailer-on-flatcar rates between points in official terri- 
tory on various commodities over respondent’s lines, found just and reason- 
able, except as indicated. I & S 7092, Trailer-on-Flatcar Rates—New York 
Oentral BR. Co., .... I. C. C. , 7-31-59, Div. 2. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Reduced rates on bituminous fine coal, min. 1,500,000 tons, 
moving in prior 12-month period, from mines in Ky., Va. & W. Va. to six 
destinations in Va., found lawful. I & S 6981, Coal—Ky., Va. & W. Va. to 
Vig cose & OH De , 7-13-59, Div. 2. 


67.31 Trimming charges of defendants on C.L. shipments of tidewater 
coal delivered at their piers in N. Y. Harbor, found applicable, and not 
shown to have been or to be unjust, unreasonable, nor in contravention of 
National Transportation ad No. 32134, Consolidated Edison Co. of N. Y., 
Inc. v. Central R. Co. of N. J., - 1.0.C. ...., 1-28-69, Div. 3. 


67.33 Sand, Stone & Gravel 


67.33 Rate on sand & gravel, in multiple C.Ls., from Machias, N. Y. to 
Belle Valley, Pa., found not shown to be unjustly discriminatory or non- 
wd at No. 32643, John Schutt, Jr., Inc. v. Pennsylvania R. Co., 
rete, se , 7-27-59, Div. 2. 
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67.34 Crude Petroleum & Asphalt 


67.34 Proposed reduced rate on asphalt suitable only for mixing & 
blending purposes, in tank-car loads, from Cushing & Wynnewood, Okla. to 
Omaha, Neb., found not shown to be lawful. I & S 7036, Asphalt from 
Okla. to Omaha, Neb., .... I. C. C. ...., 7-21-59, Div. 2. 


67.4 Rough Forest Products 
67.41 Logs, Butts, Bolts 


67.41 Rates charged on C.L. shipments of pine poles (electric, trans- 
mission telephone & telegraph) from Lake Jackson, Fla. to points in IIl., Ind., 
Mich. & Ohio, with transit at Pensacola, Fla., found unjust and unreasonable. 
Just and reasonable rates determined, and reparation awarded. No. 32640, 
Escambia Treating Co. v. Louisville & N. R. Co., .... 1. C. C. ...., 8-10-59, 
Div. 3. 


67.42 Posts, Poles, Piling 


67.42 Rate charged and that sought to be collected on shipments of 
pine poles in C.Ls., from Ernest, Ga. to Savannah, Ga., there creosoted, and 
exported to North Sydney, Nova Scotia, Canada, for movement beyond, found 
inapplicable. Applicable rate determined ,and found not shown to have been 
unjust or unreasonable. No. 32488, Atlantic Creosoting Co. v. Southern Ry. 
sy ccae BG GD. .ncny Oe, Eee 8. 


67.5 Semi-Processed Material 
67.53 Vegetable & Animal Oils & Grease 


67.53 Rates charged on linseed oil, in tank-car loads, from Minneapolis, 
Minn. to North Kansas City & Kansas City, Mo., found applicable and not 
shown to have been or to be unjust, unreasonable, or otherwise unlawful. 
No. 32460, Waggener Paint Co. v. Chicago G. W. Ry. Co., . I 
7-13-59, Div. 3. 


67.54 Industrial Chemicals & Acids 


67.54 Rates on dental investment compound, in C.Ls., from Chicago, 
Ill. to Los Angeles, Calif., found applicable, and not shown to have been 
or to be unjust or unreasonable. No. 32881, Nobilium Products, Inc. v. 
Chicago, B. & Q. R. Co., .... I. C. C. ...., 7-28-59, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Transit charges collected on plate or sheet iron or steel fabri- 
cated at Portland, Oregon, on shipments from Kaiser/Fontana, Calif., to 
various destinations, found not shown to have been or to be inapplicable, and 
such charges and rules governing them found not shown to have been or to 
be unjust, unreasonable, or otherwise unlawful. No. 32378, Beall Pipe & 
Tank Corp. v. Southern Pac. Co., .... I. C. C. ...., 7-17-59, Div. 2. 


67.61 Rate charged on steel billets, in C.Ls., from Steelton, Ky. to 
Sylacauga, Ala., found to have been unjust and unreasonable. Just and 
reasonable rate determined, and reparation awarded. No. 32632, Green 
River Steel Corp. v. Louisville & N. R. Co., .... 1. C. C. ...., 7-23-59, Div. 3. 


67.61 Rate charged on old railway track rails having value for reroll- 
ing purposes only, in C.Ls., from Kansas City, Mo. to Fortune, Texas, found 
inapplicable. Applicable rate determined, and reparation awarded. No. 
32572, Hyman-Michaels Co. v. Chicago, R. I. & P. R. Co., .... I. C. C. ...., 
8-10-59, Div. 2. 


67.61 C.L. rates on iron & steel pipe or tubing from eastern origins to 
destinations in Ark., La. & Texas, found applicable, and not shown to have 


been unjust, unreasonable, or otherwise unlawful. No. 82519, Phillips 
Petroleum Co. v. Akron, C. & Y. R. Co., .... 1. C. C. ...., 8-3-59, Div. 3. 
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67.61 Rates collected or sought to be collected on boxes, annealing 
(including tops & bottoms), cast in rough, in straight or mixed C.Ls., from 
Vandergrift, Pa., to Massillon & Warren, Ohio, found inapplicable. Applicable 
rates determined, and reparation awarded. No. 32537, — Steel Corp. 
v. Pennsylvania R. is ca0s es Oe , 8-4-59, Div. 


67.61 Proposed reduced T.L. rate on welding aaa from Cleve- 
land, Ohio to Boston, Mass., found not shown to be just and reasonable. 
1& 8 ‘weeeer Welding Electrodes—Cleveland, Ohio to Boston, Mass., ... 

, 6-29-59, Div. 2. (omitted from Index, September, 1959 Journal). 


67.64 Construction Material 


67.64 Rates charged on C.L. shipments of cement from Alpha, Mo. to 
Syracuse, Rochester & certain other destinations in N. Y., found unjust and 
unreasonable. Just and reasonable rates determined, and reparation awarded. 
No. 32507, Alpha Portland Cement Co. v. Wabash R. Co., .... I. C. C. 
7-9-59, Div. 2. 


67.64 Proposed reduced T.L. rates on building, paving, or roofing 
material from & to points in central territory, found not shown to be just 
and reasonable. I & S M-12262, Building Material from & to Points in 
Central Territory, .... I. C. C. , 8-3-59, Div. 2. 


67.64 Rates on cement, in C.Ls., from Independence, Kan. to Gretna 
Siding, Mo., found not shown to have been unjust or unreasonable. 
32375, Morrison-Knudsen Co., Inc. v. Missouri Pac. R. Co., .... I. C. C. 
7-31-59, Div. 2. 


67.64 Motor-carrier rates on building or roofing materials from Min- 
neapolis & St. Paul, Minn. to certain destinations in S. Dak., found not shown 
to be unlawful. No. 32218, Roofing or Siding—Twin Cities to S. Dak.., ° 

. C. C. , 8-10-59, Div. 3. 


67.65 Paper & Paper Products 


67.65 Proposed distance commodity rates on fiberboard or pulpboard 
& machinery materials & supplies used in manufacture of paper & paper 
products, in T.Ls. & L.T.Ls., between points in Conn., Del., Md., Mass., N. J., 
N. Y., Pa. & R. 1., found not shown to be just and reasonable. I & S M- 
12015, Distance Rates—Paper bet. Eastern Points, .... I. C. C. ...., 
7-22-59, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.73 Construction 


67.73 Proposed reduced T.L. rates on roofing & building materials 
from Baltimore, Md. to certain points in N. Car., found just and reasonable. 
I & 8S M-11988, Roofing & Building Materials—Baltimore, Md. to N. Car., 

, 7-23-59, Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced motor-carrier rate on bakery goods from 
Philadelphia, Pa. & points grouped therewith, to Watertown, N. Y., found 
not shown to be just and reasonable. I & S M-12272, Bakery Goods—Phila- 
delphia Group to Watertown, N. Y., .... I. C. C. , 7-27-59, Div. 3. 


67.81 Proposed reduced T.L. rate on bakery goods from Chicago & 
Niles, Ill. to St. Louis, Mo., found just and reasonable. I & S M-12153, 
Bakery Goods, n.o.i.—Ill. to St. Louis, Mo., .... I. C. C. ...., 7-29-59, 
Div. 3. 


67.81 On reconsideration, rate on sugar, min. 100,000 lbs., from New 
Orleans, Three Oaks & Gramercy, La., to Columbus & Fort Benning Jctn., 
Ga., found unduly prejudicial and preferential for future. Prior findings, 
305 I. C. C. 273, modified in part. No. 82190, Columbus Freight se 
Div. Associated Freight Bureaus, Inc. v. Central of Georgia Ry. Co., . 
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I. C. C. ...., 8-11-59, Div. 2. (embraces No. 32556, Same v. Same; No. 
32242, ‘American Sugar Refining Co. v. Same; No. 32242, Sub 1, Henderson 
Sugar Refinery, Inc. v. Same; No. 32242, Sub 2, Tom Huston Peanut Co., Inc. 
v. Gulf, M. & O. R. Co.; and No. 32283, Colonial Sugars Co. v. Central of 
Georgia Ry. Co.) 


67.81 Proposed reduced rail rates on sugar, in C.Ls., from Gulf & 
south Atlantic ports to Ohio River crossings & intermediate points, found 
just and reasonable. I & S 6914, Sugar—Gulf & South Atlantic Ports to 
Ohio River Crossings, .... I. C. C. , 7-24-59, Commission. 


67.81 Proposed reduced rate of 32 cents, min. 50,000 lbs., on syrup 
from Keokuk, Iowa to Chicago, Ill., found lawful, and proposed rate of 34 
cents, min. 40,000 lbs., on same commodity from & to same points found 
not shown to be just and reasonable, and ordered cancelled. I & S 7060, 
Syrup—Keokuk, Iowa to Chicago, Ill., .... I. C. C. , 1-22-59, Div. 3. 


67.86 Furniture & Furnishings 


67.86 C.L. rates & charges on furniture stock, wooden, knocked- 
down, in white, from Hoquiam, Wash. & related Pacific coast origins to 
eastern destinations, found unjust and unreasonable. Just and reasonable 
rate basis prescribed for future. No. 32357, Grays Harbor Chair & Mfg. Co. 
v. Northern Pac. Ry. Co., .... I. C. C. , 7-31-59, Div. 2. 


67.9 Miscellaneous Manufactures 


67.95 Textiles 


67.95 Proposed reduced L.T.L. rates on cotton piece goods from New 
York, N. Y. to Hohokus, N. J., found not shown to be just and reasonable. 
I & S M-12306, Cotton Piece Goods—New York City to Hohokus, N. J., .. 

, 7-24-59, Div. 2. 


67.99 All Other 


67.99 Proposed reduced rates on books, in L.T.Ls., between New York, 
N. Y. & Riverside, Burlington County, N. J., found not shown to be just and 
reasonable. I & S M-12334, Books—Bet. N. Y. C. & Riverside, Burlington 
County, N. J., .... I. C. C. , 7-27-59, Div. 2. 


69. Passenger Service Charges 


69.0 Generally 
69.0 Generally 


69.0 No. 32490, Kansas City-Leavenworth Bus Lines, Inc. v. Thunder- 
bird Transp. Co., Inc., .... I. C. C. , 1-29-59, Div. 2. (Please See 16.35, 
Same Title). 


69.01 Essentiality of 


69.01 Fact that other services are offered by railroads does not lessen 
need to make passenger service as nearly self-supporting as practicable. 
Passenger travel should, as far as possible, be made to meet its share of 
transportation burden, and any reasonable means of reducing passenger 
deficits and improving rate of return deserve consideration. I & S 70096, 
Increased Passenger Fares—Western Railroads, .... I. C. C. , 7-9-59, 
Commission. 


69.1 Rail Basic Fares 
69.11 General Increases 


69.11 Proposed increased one-way & round-trip coach fares on certain 
western railroads found just and reasonable for interstate application & for 
intrastate applications within states of Iowa & Ark. 

Authority granted applicants to establish and maintain proposed in- 
creased fares without observing aggregate-of-intermediate provision of sec. 
4 of Act. I & S 7096, Increased Passenger Fares—Western Railroads, 

, 7-9-59, Commission. 
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69.2 Rail Commutation Fares 
69.23 Trunk Line 


69.23 Petitioners’ suburban service continues to be an _ essential 
service, and while considerable progress has been made since World War II 
in reducing deficits therefrom, time has come when such deficits must be 
further substantially reduced or eliminated entirely, in order that adequate 
service may be maintained and undue burden on freight operations avoided; 
and this is of vital importance to petitioners, commuters, communities in 
which they live and work, freight shippers, states of N. J. and N. Y., and 
public generally. 

Proposed increased interstate suburban fares of Jersey Central and 
Lackawanna in N. J.-N. Y. area, found just and reasonable, except as indi- 
cated. Appropriate order entered. No. 32942, Increased Commutation 
Fares—Jersey Central R., .... I. C. C. ...., 7-14-59, Commission. 


69.5 Bus Suburban Fares 
69.50 Generally 


69.50 Motor passenger fares between Kansas City, Mo. on one hand, 
& Lansing, Wadsworth & Leavenworth, Kan., on the other, found not shown 
to be unjust or unreasonable. No. 32490, Kansas City-Leavenworth Bus 
Lines, Inc. v. Thunderbird Transp. Co., Inc., .... I. C. C. ...., 7-29-59, 
Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 


70.8 Competition as Justification 
70.80 Generally 


70.80 In neither 162 U. S. 197, nor in any other case, has it been held 
that competition is justification in law for undue prejudice. It is only one 
factor to be weighed and considered. 263 U. S. 515. From administrative 
standpoint, forceful competition may be weighty factor, but it may be offset 
by injury or undue prejudice, * * * . Existence of such competition and 
showing that it justified inequality of treatment are factual matters of de- 
fense to be proven by satisfactory evidence. Therefore, unless it is estab- 
lished by evidence comprehensive enough to determine weight to be given to 
it as justification for carriers’ failure to treat shippers and competitive de- 
scriptions of traffic alike and to determine that disparity in treatment is not 
greater than is warranted by dissimilar conditions, shipper must prevail 
when he shows without reference to carrier or water competition, that he is 
unduly prejudiced. 238 I. C. C. 87 and 264 I. C. C. 445, 451-452. No. 
32190, Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. v. 
Central of Georgia Ry. Co., ....I.C. C. ...., 8-11-59, Div. 2. 


71. Intermediate Charges 


71.1 Competition of Direct Route 
71.10 Generally 


71.10 Competition has always been principal ‘“‘special case’ recognized 
in granting relief, but other important cases have rested on circuity (prior to 
amendment of sec. 4 of Act), need to protect recognized groups, importance 
of protecting weak lines, and others less common in occurrence. In every 
instance reference must be made to facts of particular case to determine if 
it is in fact a ‘‘special case’’ under sec. 4(1) of Act. 


Grant of relief sought over shortest routes would afford applicants 
herein no greater relief than that enjoyed by circuitous routes. In circum- 
stances, applicants have presented “special case.”’ FSA 30891, Class Rates 
at Points East of Rocky Mts., .... I. C. C. ...., 8-12-59, Div. 2. 
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71.7 Compensativeness of Charges 
71.70 Generally 


71.70 Considering general nature of petition and its broad territorial 
scope, relief with respect to rates governed by exceptions ratings should not 
apply where revenues are below those resulting from 30,000 lbs. at class 20 
rates. By imposition of this condition, Commission does not imply that 
lower minimum revenues might not, under special circumstances, comply 
with reasonably compensatory requirement of sec. 4. Such matters can best 
be determined by considering merits of separately filed applications seeking 
relief. FSA 30891, Class Rates at Points East of Rocky Mts., .. . o Ge 

, 8-12-59, Div. 2. 


73. Special Service Charges 


73.2 Transit 
73.22 Fabrication in Transit 


73.22 Transit service is of special nature which is local to carrier 
that grants it. Such services on different carriers need not necessarily be 
uniform in absence of undue prejudice or preference. There is no indi- 
cation that transit charges collected exceed cost to defendant for perform- 
ing service. .No. 32878, Beall Pipe & Tank Corp. v. Southern Pac. Oo., .... 
a ©. 'S. , 7-17-59, Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Allegation of undue preference and prejudice is grounded on 
showing that carriers other than defendant base their transit charge on 
actual weight of shipment. There is no basis for finding of undue prefer- 
ence or prejudice where, as here, defendant has no control over services 
alleged to be preferred. No. 32378, Beall Pipe & Tank Corp. v. Southern 
ree. Ch, 2... & GG. » 7-17-59, Div. 2. 

74.01 No supplier or receiver has assailed involved rate as unjustly 
discriminatory, and discrimination prohibited by sec. 3(1) of Act is spe- 
cifically excepted from applying to traffic of any other carrier of whatever 
description. With respect to complainant, therefore, assailed rate is not 
unjustly discriminatory. No. 32648, John Schutt, Jr., Inc. v. Pennsylvania 
Be Ss oces & oe Ge » 7-27-59, Div. 2. 

74.01 Claim of endue prejudice and preference has no support in evi- 
dence beyond showing of rate disparity, which is inadequate to sustain that 
allegation. 302 I. C. C. 365, 377-378. No. 32460, Waggener Paint Co. v. 
Chicago G. W. Ry. Co., .... I. C. C. » 7-13-59, Div. 3. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 In addition, proposed surcharge would result in higher charges 
from or to points on respondent’s lines than for similar services under joint 
rates with respondent from or to points in N. Y. City area on lines of other 
railroads, thus creating undue prejudice and preference as between com- 
peting shippers and receivers. I & S 7037, L.C.L. Handling Charge—Long 
Island R. R. Co., .... I. C. C. ...., 8-11-59, Div. 3. 


74.3 Injury to Complainant 
74.80 Generally 


74.30 Inasmuch as complainant failed to adduce evidence in support of 
its allegation of unjust discrimination, and made no attempt to show that 
it was disadvantaged as result of allegedly preferential rates, allegations 
under secs. 2 and 8 of Act will not be further considered. No. 82875, 
oe Co., Inc. v. Missouri Pac. R. Co., .... I. CO. C. ...., 

-31-59, Div. 2. 
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75. Intrastate Rates 
75.0 Generally 


75.02 When Burdensome 


75.02 Evidence is clear that large volumes of this traffic have been 
diverted from these respondents as result of increased freight rates, that 
this diversion is continuing under present intrastate rates, and that accel- 
erated diversion would result under rate increases sought to such extent as 
to raise grave doubt that net revenue result would be favorable to respond- 
ents. See 282 U. S. 194. In these circumstances, present intrastate rates 
are not shown to be unjustly discriminatory against, nor an undue burden 
on, interstate or foreign commerce. No. 32270, Texas Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 8-10-59, Commission. 


75.08 Similar Conditions 


75.03 Mere disparity between rates for comparable intrastate and 
interstate service is not enough to establish unlawful prejudice or prefer- 
ence as between persons or localities in intrastate commerce on one hand, 
and interstate commerce on other. It must appear also that there is sub- 
stantial similarity between interstate and intrastate transportation condi- 
tions, and that interstate shippers or localities are being adversely and ma- 
terially affected by lower intrastate rates. 

There is no evidence to indicate that any interstate shipper or receiver 
of considered commodities has been placed at serious disadvantage by rea- 
son of present intrastate rates, nor does it appear that competitive situa- 
tion as between modes of transportation is as keen on interstate or foreign 
traffic as it is on intrastate traffic. No. 32270, Texas Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 8-10-59, Commission. 


SECTION 13(3) ORDERS 
75.07 Passenger Service 


75.07 Use by intrastate coach passengers of same service, as is used by 
interstate coach passengers at lower fares for former than for latter, would 
result in unjust discrimination against and undue burden on interstate com- 
merce. Modification of these orders affecting intrastate fares is warranted 
to extent necessary to maintain intrastate passenger fares in Ark. and Iowa 
on same level as interstate fares. I & S 7096, Increased Passenger Fares— 
Western Railroads, ....I.C. C. ...., 7-9-59, Commission. 


75.3 Rough Products of Mines 
75.83 Sand, Stone & Gravel 


75.33 Texas intrastate rates & charges on sand, gravel, crushed stone, 
& related commodities found not shown to cause undue or unreasonable 
advantage, preference, or prejudice as between persons or localities in intra- 
state commerce & persons or localities in interstate or foreign commerce, 
nor undue, unreasonable, or unjust discrimination against, or an undue 
burden on, interstate or foreign commerce. No. 32270, Texas Intrastate 
Freight Rates & Charges, .... 1. C. C. ...., 8-10-59, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Transfer to Express, Inc. of operating rights of Express Co. was 
properly approved in Feb. 1954, under sec. 212(b) and regulations pre- 
scribed thereunder, in Transfer proceeding, there being only one carrier 
involved both before and after transfer. Transfer accordingly was outside 
scope of sec. 5(2)(a)(i). MC-F-6599, E. C. McCormick, Jr.—Control— 
A. C. E. Transp. Co., Inc., .... M. C. C. ...., 8-6-59, Div. 4. 
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80.01 Transport holds no interstate certificate from Commission or 
intrastate rights from any state, but engages in collection and delivery 
service within terminal areas of Railroad on traffic moving in interstate or 
foreign commerce, under exemption of sec. 202(c)(2). In view of that 
exemption, Transport is not carrier subject to provisions of sec. 5, within 
meaning of sec. 5(13). Compare 356 U. S. 412. MC-F-6614, New York 
Central Transport Co.—Pur.—New York Central R. Co., .... M.C.C....., 
7-29-59, Div. 4 


80.07 Holding Companies or Persons 


80.07 Immediately following consummation of transaction, American 
shall be considered motor carrier subject to provisions of sec. 204(a)(1) 
and (2), 214 and 220 of part II of Act relating to reports and accounts of 
motor carriers and issuance of securities and assumption of obligation and 
liability in respect of securities of others. Sec. 5(3) of Act. MOC-F-7151, 
American Transit Corp.—Control—Texas Motor Coaches, Inc., .... M. C. C. 

, 7-28-59, Div. 4. 


80.07 It appears that principal interest of Westport is now in trans- 
portation, in view of its stated intent to dispose of its other business interests 
and properties. Under circumstances, and following action taken in other 
cases under similar circumstances, order will provide that, upon exercise 
of authority herein granted, Westport shall be considered as carrier subject 
to provisions of sec. 204(a)(1) and (2), 214 and 220 of part II of Act, as 
specified in sec. 5(3). MC-F-7060, Tri-State Whsg. & Distbg. Co.—Pur. 
(Por.)—Mid-Continent Freight Lines, Inc., .... M. ©. C. ...., 8-7-59, 
Div. 4. 


80.09 Imposition of Conditions 


80.09 Commission’s right to impose such reasonable conditions as it 
may find necessary in order to approve transactions under sec. 5 has been 
firmly established, and conditions similar to one complained of herein have 
been imposed in numerous earlier cases. MC-F-6807, United States Van 
Lines, Inc.—Pur.—A. Burgess & Sons, Inc., 7-21-59, Div. 4. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Commission’s approval of Dixie’s acquisition of Mohawk’s stock 
is on basis that it will be followed immediately by merger. MC-F-6676, 
Dixie od Exp., Inc.—Control & Merger—Mohawk Motor Lines, Inc., 

4 2 Se De sce cy O-RTSS, Div. 4. 


80.13 Unification is in accord with Commission’s policy of encouraging 
corporate simplification. MC-F-7121, Jones Truck Lines, Inc.—Merger— 
Mound City Fwdg. Co., Inc., 7-14-59, Div. 4. 


80.17 Railroad Highway Operations 


80.17 Control or management of vendee in common interest with 
railroad was accomplished and is continuing. Apart from fact that no 
authority of this Commission was sought or obtained for such control, its 
existence makes applicable to instant proposed transaction proof require- 
ments of proviso of sec. 5(2) (b)—that is, Commission must find that trans- 
action will enable railroad to use service by motor vehicle to public ad- 
vantage in its operations. MC-F-7060, Tri-State Whsg. & Distbg. Co.,— 
-_ | es Freight Lines, Inc., .... M. C. C. ...., 8-7-59, 

v. 4. 
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81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 Following McCormick’s minority stock acquisition in Express, 
Swartz and Kelley, as carrier’s principal executives, together continued to 
direct and manage carrier’s day-to-day operations. There is no fact of record 
to challenge testimony that McCormick lacked experience and did not par- 
ticipate in day-to-day carrier operations. Accordingly, in July 1940, when 
McCormick lawfully controlled Freight, Inc., a carrier, he did not acquire 
joint control of, or power to control Express Co., when it was a carrier, in 
common interest with Freight, Inc., in violation of sec. 5(4). MC-F-6599, 
E. C. McCormick, Jr.—Control—A. C. E. Transp. Co., Inc., .... M. C. C. 

, 8-6-59, Div. 4. 


81.14 Creditor Relation 


81.14 Considering inexperience of individuals in control of Mars and 
necessity that they rely on Apex or its stockholders for advice, assistance, and 
financial help, and that Nathan Shevell, by calling his demand notes or 
simply cutting off all help and assistance to Mars could have effectively 
destroyed its ability to operate, it is clear that he had power to control af- 
fairs of Mars. That he did not exercise such power is not controlling. Mere 
fact that he had power to control Mars is sufficient. Compare 70 M. C. C. 
623. MC-F-6860, Apex Exp., Inc.—Lease—Mars Exp., Inc., 7-14-59, Div. 4. 


81.15 Other Business Relation 

81.15 Fact that Hartlove has continued to provide certain professional 
services to MTC under retainer arrangement does not support finding that he 
is affiliated with that carrier within meaning of sec. 5 of Act. MC-F-6897, 
Maryland Transp. Co.—Control & Merger—Ray North Transfer, Inc., 7-22-59, 
Div. 4. 

81.7 Disposition of Control Applications 

81.73 Motor Truck—dAuthorized 


81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 4: 


Matlack, Inc., E. B.—Reader Bros., Inc., MC-F-6886, .... M. C. C. ...., 
7-13-59. 

McCormick, Jr., E. C..—A. C. E. Transp. Co., Inc., MC-F-6599, .... M. C. C. 
; , 8-6-59. 


81.74 Motor Truck—Denied 
81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 
Sellers, W. D., Jr., & E. M.—Huckabee Transport Corp. (Ga. Corp.), MC-F- 
GORE, toon Mie Whe Mh ccccy SEE Ee 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 Beneficial aspects of transaction outweigh objectionable features 
which have been considered. To summarize—on a pro forma basis, Dixie 
would be overcapitalized by substantial amount; it would have substantial 
debt and fixed charges to meet within one year; and ratio of its debt to capital 
and surplus would not be as good as might be desired. On other hand, its 
earning record has consistently been good. MC-F-6676, Dixie ae Exp. 
Inc.—Control & Merger—Mohawk Motor Lines, Inc., .... M. C. C. a 
8-17-59, Div. 4. 
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82.10 Terminal’s ratio of long-term debt to total capitalization and 
surplus would have been undesirably high, or 82.3 percent. In other words, 
for every dollar invested in equity capital, carrier would have owed public 
in long-term debt almost five. Compare 75 M. C. C. 311. Denied. MC-F- 
6809, Terminal Transport Co., Inc.—Control & Merger—Coats Motor Trans- 
fe Ce, Be... .... BC. G ...., ORTOO, Ee. 4. 


82.14 Financial Resources 


82.14 Enhanced financial stability brought about by approval of com- 
mon control should promote better service to shipping public. Transactions 
may properly be approved. MC-F-6599, E. C. McCormick, Jr.—Control— 
A. C. E. Transp. Co., Inc., .... M. C. C. ...., 8-6-59, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 In numerous proceedings under sec. 5, weight has been given to 
appraised values of physical property acquired, when properly supported, as 
here, in passing upon reasonableness of consideration. However, Uniform 
System of Accounts for Class I Motor Carriers does not permit tangible 
property to be written up in value in accounts of carriers based on appraised 
values. Necessarily, therefore, in accounting for transaction, if consum- 
mated, Dixie will be required to record purchased physical property at 
original cost less depreciation accrued to closing date. However, Uniform 
System of Accounts, and particularly Rule 19(f) (2), does permit submission 
of evidence to Commission’s bureau of accounts, cost finding and valuation, 
to show that depreciation accruals on physical property of carriers should 
be adjusted on basis of different rates determined from revised estimates of 
remaining service life of such property. MOC-F-6676, Dixie Highway Exp., 
Inc.—Control & Merger, Mohawk Motor Lines, Inc., .... M. C. C. ...., 
8-17-59, Div. 4. 


82.30 Agreement not to compete appears to be method adopted by 
parties for indirectly increasing purchase price. MO-F-7140, Duff Truck 
Line, Inc.—Pur.—D. 8S. Miller, 8-3-59, Div. 4. 

82.30 Practice here followed of reacquisition by carriers of stock at 
costs to carriers so substantial as to create debit balances in, or to reduce 
substantially, their earned surplus is not to be construed as favored by Com- 
mission. This is especially undesirable where carrier is large, because sup- 
port is removed, or weakened, for credit, emergency needs, and replacement 
and betterment of its properties. Compare 65 M. C. C. 522, 525. MC-F-6599, 
E. C. McCormick, Jr.—Control—A. C. E. Transp. Co., Inc., .... M. C. C. 
...., 8-6-59, Div. 4. 


82.33 Intangibles 


82.33 In view of large balance in its surplus account, findings con- 
ditioned to require that American shall write off excess, if any, of amount 
recorded in its “Investment and Advances-Affiliated Companies’’ account for 
capital stock of Texas Motor and Jefferson over book value thereof exclusive 
of intangibles, as of date of consummation. MC-F-7151, American Transit 
Corp.—Control—Texas Motor Coaches, Inc., .... M. C. C. ...., 7-28-59, 
Div. 4. 


82.35 Employment Contracts 


82.35 Parker is sole stockholder of Coats, having complete control over 
salaries it pays, and thus his present salary is not determinative of issue here 
involved. Compare 36 M. C. C. 61, 88. 


Employment agreement providing annual salary of $35,000 for sales 
management is means of indirectly increasing purchase price for Coats’ stock 
and must be considered in determining reasonableness thereof. MO-F-6809, 
Terminal 


Transport Co., Inc.—Control & Merger—Coats Motor Transfer Co., 
Inc., .... M. C. C. ...., 8-17-59, Div. 4. 
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82.7 Unauthorized Consummation 
82.70 Generally 


82.70 In January, 1956, as result of the redemption by Express, Inc., 
of Swartz’ stock, McCormick at once had majority stock control of that 
carrier and of Freight, Inc., in violation of sec. 5(4). It is unnecessary to 
cite numerous cases decided under sec. 5 where applications were denied 
because circumstances revealed flagrant and continuous violations of sec. 
5(4) which outweighed any beneficial public aspects resulting from trans- 
actions. On other hand, many applications, although revealing continuous 
law violations under nonmendacious or mitigating circumstances, were 
granted because it was shown that positive public benefits would result from 
approval, notwithstanding law violations. Here, evidence shows that Mc- 
Cormick seldom if ever, has sought legal advice. No fact of record shows 
any evidence of wilful intent on his part to violate the law. If, therefore, 
record will sustain conclusion that public would be well served by his con- 
tinuance, for future, in control of Express, Inc., circumstances of his own 
imprudence and of lack of timely and competent legal advice when it was 
needed in January 1956, should not militate against an approval. For reasons 
hereafter discussed, approval for future of control by McCormick of Express, 
Inc., will be in public interest. MC-F-6599, E. C. McCormick, Jr.—Control— 
A. C. E. Transp. Co., Inc., .... M. C. C. ...., 8-6-59, Div. 4. 


82.70 Commission on numerous prior occasions has approved trans- 
actions where physical properties had been taken over by acquiring carrier 
and when it was able to find that transaction otherwise would be consistent 
with public interest. Cases cited by protestants involved operating rights 
also, which here were operated by vendor until temporary authority was 
exercised. Transaction not disapproved solely because vehicles were acquired 
in advance of action herein. MC-F-6949, Schroder’s Exp., Inc.—Pur.—A. E. 
Fossmeyer, .... M. C. C. ...., 7-17-59, Div. 4. 


82.70 Acts and declarations of each in furtherance of an unlawful 
enterprise are those of all, and original evidence against each. 88 U. S. 208, 
218; 245 U. S. 229, 249; 333 U. S. 364, 393; and 334 U. S. 110. 


In all proceedings under sec. 5(2), applicants have burden of showing 
that transaction is consistent with public interest, and to numerous factors 
considered in determining that all-embracing question is added important 
question as to whether parties should be permitted to reap benefits of their 
lawful acts, if it is shown that law has been violated, and weighing this 
against probable future public benefits. 


Law violation, as continued until March 3, 1958, was deliberate and 
worthy of censure in strongest terms. This record shows how artful plan 
was conceived to effect unlawful control or management of Huckabee of Ga. 
in a common interest with Baggett and how determined efforts were to mask 
acts done in continuance of violation. Applicants should not expect Commis- 
sion to countenance their utter disregard and disrespect for law by approval 
here, particularly in absence of clear and forceful evidence showing that 
substantial public benefits would result therefrom. MC-F-6661, W. D., Jr. & 
E. M. Sellers—Control—Huckabee Transport Corp. (Ga. Corp.), .... M.C.C. 
..+.+, 8-12-59, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 Irregular-route carriers of limited class of commodities, such as 
vendors herein, are not required to show that service has been rendered to 
and from all points within their territory to support conclusion that their 
rights have been actively utilized. Evidence presented, however, must be 
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sufficient to show that representative and continuous operation has been 
performed. 65 M. C. C. 752 and 70 M. C. C. 379. MOC-F-6632, Ashworth 
Transfer, Inc.—Pur.—W. L. Willcoxon & E. J. Fowkes, .... M. C. C. ...., 
7-28-59, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Applicants are not required to present testimony of shipper wit- 
nesses to support proposed operation if evidence otherwise establishes that 
shipping public is actively supporting existing service. 70 M. C. C. 317. On 
other hand, in some proceedings transfer of operating rights under sec. 5 has 
been approved although evidence clearly indicated rights sought to be trans- 
ferred were dormant, where evidence otherwise disclosed that approval there- 
of would be in public interest. 70 M. C. C. 453. In proceedings where 
dormancy is in issue, however, and dormancy is not refuted by documentary 
or other evidence, it is necessary that applicants show that service to be 
performed by vendee under dormant rights would meet some transportation 
requirements in area involved not presently being met by existing carriers. 
MC-F-6632, Ashworth Transfer, Inc.—Pur.—W. L. Willcoxon & E. J. Fowkes, 

. M. C. C. ...., 7-28-59, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Vendee’s mere desire to restablish service under rights of 
vendors, which for all practical purposes has been discontinued, is unsup- 
ported by evidence showing that such service would be of benefit to public 
in area involved. MOC-F-6632, Ashworth Transfer, Inc.—Pur.—W. L. Will- 
coxon & E. J. Fowkes, .... M. C. C. ...., 7-28-59, Div. 4. 


84. New Service Doctrine 
84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 Vendee will be expected to maintain distinction between its 
regular- and irregular-route rights. MC-F-7038, Graff Trucking Co., Inc.— 
Pur.—Russell Golay, 7-14-59, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Leases of duplicating operating rights should not be approved 
unless exceptional circumstances exist. See 56 M. C. C. 467, 479. MC-F- 
6860, Apex Exp., Inc.—Lease—Mars Exp., Inc., 7-14-59, Div. 4. 

84.30 While Commission has withheld authority in numerous pro- 
ceedings under sec. 5 where result would be creation, preservation, or ex- 
tension of duplicate competitive operations by separate motor carriers under 
common control (see 35 M. C. C. 521 and 59 M. C. C. 567), such authority 
is not withheld for this reason alone where, as here, parties have indicated 
they are willing to immediately merge or unify properties of carriers in- 
volved. Pittson Co.—Control—Brinks, Inc. 75 M. C. C. 345. Commission 
has also departed from above principle where it has been shown that com- 
peting carriers would not be materially affected and circumstances have 
warranted affirmative action. MC-F-6886, E. B. Matlack, Inc.—Control— 
Reader Bros., Inc., .... M. C. C. ...., 7-13-59, Div. 4. 

84.30 Commission has from time to time withheld approval under sec. 
5 of transactions involving bringing under common control of substantially 
duplicating operating rights, which rights and operations thereunder, except 
for common control, would be competitive to each other. Here that is very 
minor problem. Carrier respondents hold authority to and do operate in 
different directions. Approved. MO-F-6599, E. C. McCormick, Jr.—Control 
—A. C. E. Transp. Co., Inc., .... M. C. C. ...., 8-6-59, Div. 4. 
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85. Sound Transportation Conditions 


85.2 Efficiency 
85.24 Operating Economy 


85.24 Transaction which would result in continuance of existing service 
in more economical and businesslike manner is desirable in public interest. 
MC-F-6524, Bowman Transp., Inc.—Control & Merger—Fuller Motor Lines, 
Bis. ccc c Bee Ge Ge cccvy TeReee, Eee. 4, 


85.3 Competitive Effect 
85.30 Generally 


85.30 Transaction, in effect, is merely substitution of vendee’s service 
in St. Mary’s base territory and as such should have little effect on competi- 
tion. MOC-F-7140, Duff Truck Line, Inc.—Pur.—D. S. Miller, 8-3-59, Div. 4. 
85.32 Impairment of Competitive Operation 

85.32 Imposition of restriction is not warranted and would not be in 
public interest, especially where, as here, ACE company’s operations are now 
substantially restricted and no evidence has been offered indicating that car- 
riers are likely to be harmed should transactions be approved and consum- 
mated. MC-F-6599, E. C. McCormick, Jr.—Control—A. C. E. Transp. Co., 
BBig occ Me Ge. cc ccy CGS, Biv. 6. 

85.33 Proof of Impairment 

85.33 There is nothing to show that protestants would be in worse 
position by reason of applicants performing coordinated rather than unified 
service under immediate merger. MC-F-6886, E. B. Matlack, Inc.—Control 
—Reader Bros., Inc., .... M. C. C. ...., 7-13-59, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672. F. D. 20670, 
Missouri Pac. R. Co.—Abandonment, etc.—Beaumont, Texas, 8-3-59, Div. 4. 


86. Leases & Operating Agreements 


86.1 Motor Carrier Franchises 

86.10 General Rule 

86.10 Leases of operating rights are not generally approved and when 
approved are limited to short periods. As a rule, in recent years, leases and 
renewals of leases have been limited to one year. See 55 M. C. C. 683. Car- 
riers that no longer desire to render service under their rights have been 
admonished by Commission to dispose of their operations or request revoca- 
tion. See 55 M. C. C. 739. Where there is no clear intent to purchase, such 
as herein, lease should not be approved even for short periods. Compare 58 
M. C. C. 703. MC-F-6860, Apex Exp., Inc.—Lease—Mars Exp., Inc., 
7-14-59, Div. 4. 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Missouri Pac. R. Co.—Abandonment—Beaumont, Texas, F. D. 20670, 8-3-59. 
(Missouri Pac. R. Co. joint use of line of railroad of Texas & N. O. R. 
Co.). 

86.33 Motor Carrier Agreement 
86.33 Motor Carrier Joint Facility Agreements Denied by Div. 4: 

Apex Exp., Inc.—Lease—Mars Exp., Inc., MC-F-6860, 7-14-59. 
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87. Disposition of Unification Applications 


87.1 Merger 
87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
a and Property of Two or More Motor Carriers of Persons Authorized 
by Div. 4: 


American Transit Corp.—Control—Texas Motor Coaches, Inc., MC-F-7151, 
- » 7-28-59. 
87.13 Motor Truck Siete 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Bowman Transp., Inc.—Control & Merger—Fuller Motor Lines, Inc., MC-F- 
ae M. C. C. » 7-20-59. 

Consolidated Freightways, Inc. —=Oontrel & Merger—Taber Tank Lines, Inc., 
MC-F-7118, 7-23-59. 


Dixie Highway Exp., Inc.—Control & Merger—Mohawk Motor Lines, Inc., 
MC-F-6676, .... M.C.C. ...., 8-17-59 


Duff Truck Line, Inc—Pur—D. Ss. ‘Miller, MC- -F-7140, 8-3-59. 

Graff Trucking Co., Inc.—Pur.—Russell Golay, MC-F-7038, 7-14-59. 

Jones Truck Lines, Inc.—Merger—Mound City Fwdg. Co., Inc., MC-F- 
7121, 7-14-59. 


Maryland Transp. Co.—Control & Merger—Ray North Transfer, Inc., MC-F- 
6897, 7-22-59. 


os 7 Carriers, Inc.—Merger—Arlington Transp. Co., MC-F-7147, 
Schroder’s Exp., Inc—Pur—A. E. Fossmeyer, MC-F-6949, .... M. C. C. 
United States Van Lines, Inc.—Pur.—A. Burgess & Sons, Inc., MC-F-6807, 
87.17 Motor Truck Lines—Denied 

87.17 Unification by Consolidation, Merger, or Purchase of Entire 


Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


Ashworth Transfer, Inc.—Pur.—wW. L. Willcoxon & E. J. Fowkes, MC-F-6632, 
rere ei , 7-28-59. 


Lippa Transp. Co., tnc.—Pur.—Léchtman’s Exp. Co., Inc. (Joseph Moritz, 
Trustee), MC-F-6715, = oo , 7-20-59. 


New York Central Trenapert Co. —Pur. Stow York Central R. Co., MC-F- 
Cone, ..25 o & SC. , 7-29-59. Dismissed. 


Terminal Transport Co., Ine.-—Contrel & Merger—Coats Motor Transfer Co., 
Inc., MC-F-6809, .... M. C. C. , 8-17-59. 


87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Tri-State Whsg. & wo Co.—Mid-Continental Freight Lines, Inc., MC-F- 
Peees. 610s ee 59. 
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* After Index number indicates case is listed but not digested individually. 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
index numbers in text of index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 


Alternate Routes or Gateways (Franchises) 25.08-25.09 
Disposition of Applications (Franchises) 27.11-27.73 
Abandonment 29.91-29.93 
Security Issues 33.03-33.93 
Reorganization Allowance . 

Control of Two or More Carriers 81.71-81.75 
Transfer of Dormant Franchises 83.92-83.97 
Leases and Operating Agreements 86.11-86.33 
Acquisitions or Mergers 87.11-87.28 


Cases Indexed 


(I. C. C. decisions in mimeograph served July 16 through August 21, 1959). 


Alpha Portland Cement Co. v. Wabash R. Co. 11.94, 16.81, 60.10, 67.64 
Alterman Transport Lines, Inc. Ext.—Timberville, Va. (npr) 24.01, 26.79, 27.32* 
American Transit Corp.—Control—Texas Motor Coaches, Inc. (npr) 
80.07, 82.33, 87.12* 
American Transit Corp. Notes (npr) 33.52° 
Apex Exp., Inc.—Lease—Mars Exp., Inc. (npr) $1.14, 84.30, 86.10, 86.33* 
Arco Auto Carriers, Inc. Ext.—Road Building Machinery 27.32* 
Ext.—Trailer Bodies, Unassembled (npr) 24.10, 27.32* 
Ext.—Wapakoneta (Ohio) 16.69, 17.42, 17.45, 18.02, 18.32, 24.13, 24.53, 27.31° 
Ashworth Transfer, Inc.—Pur.—W. L. Willcoxon & E. J. Fowkes 
16.22, 16.52, 16.66, 83.02, 83.10, 83.40, 87.17* 
Asphalt from Okla. to Omaha, Neb. 52.03, 57.22, 60.04, 61.23, 67.34 
Asphalt Haulers Co. Ext.—Knoxville, Tenn. 15.16, 26.71, 27.31* 
Ext.—Vegetable Oils (npr) 24.51, 27.32* 
Associated Transports, Inc. Ext.—St. Louis County, Mo. 27.32* 
Atchison, T. & S. F. Ry. Co.—Construction, etc.—Williams-Crookton, Ariz. 
(npr) 20.14, 27.11%, 29.91* 
Atlantic Creosoting Co. v. Southern Ry. Co. 14.1, 16.10, 58.02, 58.4, 60.10, 67.42 
Automobile Shippers, Inc. Ext.—St. Louis County, Mo. 27.31* 


Bakery Goods—Philadelphia Group to Watertown, N. Y. 55.83, 67.81 
Bakery Goods, n.o.i—Ill. to St. Louis, Mo. 64.11, 67.81 
Beall Pipe & Tank Corp. v. Southern Pacific Co. 57.32, 65.10, 67.61, 73.22, 74.01 
Berman & Specter v. Atchison, T. & S. F. Ry. Co. 16.52, 57.33, 57.34, 57.40, 66.15 
Bolin, C. V., Ext.—Bridgeville, Del. 17.43, 24.68, 27.31° 
Books—Bet. New York & Riverside, Burlington Co., N. J. 53.41, 55.83, 67.99 
Bowman Transp., Inc.—Control & Merger—Fuller Motor Lines, Inc. 85.24, 87.13* 
Boyd, Inc., John, Ext.—Sand & Gravel (npr) 21.21, 23.70, 26.71, 27.41* 
Building Material—See “Roofing” 

Building Material from & to Points in Central Territory 16.23, 67.64 


Campbell, L. F.—Investigation of Operations (embraced in V. P. Stutzman 
—Investigation of Operations) 

Car Carrier Co. Ext.—St. Louis County, Mo. 27.32° 
Carbone Bros. & Co., Inc. v. Erie Co. (omitted from September Journal) 44.13 
Carolina Coach Co. Ext.—Newport News, Va. 20.06, 27.21° 
Cassens Transport Co. Ext.—St. Louis County, Mo. 27.31* 
Cee Bee Automotive Distributors Inc. Cont. Car. App. 05.23, 13.42, 23.51, 27.41° 
Celli Trucking Co. Com. Car. App. (npr) 16.40, 27.32° 
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Chambers Truck Line, Inc., W. M., Ext.—Cement 22.64, 23.10, 24.01, 24.40, 27.31* 
Charms Sales Co. Ext.—Pa. (npr) 24.03, 24.10, 27.42* 
Chelf, Inc., Jim, Ext.—Colo. (npr) 17.43, 24.01, 24.11, 27.32* 
Chesapeake & O. Ry. Co. Stock (npr) 33.70* 
Chicago & N. W. Ry. Co.—Abandonment (Por.)—Gogebic County, Mich. 

(npr) 29.91° 
Clark Transport Co. Ext.—St. Louis County, Mo. 27.32* 
Class & Commodity Rates—West Motor Freight, Inc. 55.83, 66.60 
Class Rates at Points East of Rocky Mts. 53.01, 66.0, 71.10, 71.70 
Coal—Ky., Va. & W. Va. to Va. 53.70, 67.31 
Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. v. 

Central of Georgia Ry. Co. 67.81, 70.80 
Commercial Carriers, Inc. Ext.—St. Louis County, Mo. 27.31° 

Ext.—Vicksburg, Miss. 27.31* 
Consolidated Edison Co. of N. Y., Inc. v. Central R. Co. of N. J. 
57.22, 57.31, 65.23, 67.31 
Consolidated Freightways, Inc.—Control & Merger—Taber Tank Lines, 

Inc. (npr) 87.13* 
Consolidated Freightways, Inc. Ext.—Petrochemicals 17.41, 20.54, 22.54, 26.71, 27.32* 
Cotton Piece Goods—New York City to Hohokus, N. J. 55.80, 67.95 
Cummings Truck Lease, Inc.—Investigation of Operations & Practices 05.91 


Daily Motor Exp., Inc. Ext.—All States 27.32° 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Road Machinery 27.32* 
Davis Transport, W. E., Ext.—Louisville (Ky.) (npr) 27.31* 
DeCamp Bus Lines Ext.—Morristown, N. J. 27.22° 
Diamond Transp. System, Inc. Ext.—Memphis, Tenn. 05.10, 05.20, 24.11, 26.71, 27.32* 
Distance Rates—Paper bet. Eastern Points 53.41, 55.81, 67.65 
Dixie Highway Exp., Inc.—Control & Merger—Mohawk Motor Lines 
32.14, 80.13, 82.10, 82.30, 87.13* 
Dixie Highway Exp., Inc.—Securities & Assumption of Obligations 33.53* 
Dixie Ohio Exp., Inc., Transferee, & Dixie Ohio Exp. Co., Transferor, 
(embraced in E. C. McCormick, Jr.—Control—A. C. E. Transp. 
Co., Inc.) 
Dixie Transport Co. Ext.—St. Louis County, Mo. 27.31* 
Dotseth, Wm., Ext.—Minn. (npr) 27.31° 
Ext.—N. Dak. (npr) 13.75, 22.06, 27.31* 
Duff Truck Line, Inc.—Pur.—D. S. Miller (npr) 82.30, 85.30, 87.13* 
Dugan, D. S., Ext.—International Boundary Line Points in N. Dak. (npr) 27.32* 


Eastern Exp., Inc. Ext.—Elk Grove (Ill.) (npr) 21.59, 24.01, 24.70, 26.71, 27.32* 
“Employee” under Railway Labor Act—See “Janitors & Elevator Oper- 

ators, Chesapeake Realty Development Corp.” 
Escambia Treating Co. v. Louisville & N. R. Co. 60.10, 67.41 


Fares—See “Increased Commutation Fares’—‘Increased Passenger Fares” 
Feaster Trucking Service, Inc. Ext.—Crude Oil 16.46, 24.87, 27.32* 
Fees, Inc. Ext.—Steel Springs (npr) 24.09, 27.41* 
Ford Bros., Inc. Ext.—Gateway (Ohio, Ky. & W. Va.) (npr) 25.07, 25.36, 27.32* 
Ford Motor Co. v. Shirks Motor Exp. Corp. (embraced in Ford Motor Co. 
v. Standard Transp. Co., Inc.) 
Ford Motor Co. v. Standard Transp. Co., Inc. 11.05, 66.76 
Fraering Brokerage Co., Inc.—Investigation of Operations 02.06, 05.92, 05.93 
Frisch, M. C., Ext.—Regular Routes (Neb.-Iowa) 21.82, 27.31°* 


Galesburg & G. E. R. Co.—Abandonment—Entire Line (Ill.) (npr) 29.91* 
Gilligan, Jr., J. J., Cont. Car. App. (npr) 21.18, 24.03, 24.09, 27.42* 
Graff Trucking Co., Inc.—Pur.—Russell Golay (npr) 84.24, 87.13* 
Grays Harbor Chair & Mfg. Co. v. Northern Pac. Ry. Co. 61.18, 61.28, 67.86 
Green River Steel Corp. v. Louisville & N. R. Co. 67.61 


Hafner, J. R., Com. Car. App. (npr) 22.01, 27.31* 
Hahn Truck Line, Ext.—Antifreeze (npr) 24.09, 24.15, 26.74, 27.31* 
Handling Charge—See “L.C.L. Handling Charge” 
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Hashem, Chas. J. & Joseph, Com. Car. App. (npr) 24.01, 27.32° 
Heuer Truck Lines, Inc. (now titled A. E. Kroblin, Inc.) Ext.—Fresh 
Meats 22.80, 23.10, 23.70, 23.71, 27.32* 
Ext.—Mishawaka & Warsaw, Ind. 27.32° 
Humble Oil & Refining Co. Terminal Allowance (Part II, Terminal 
Services) 17.00, 42.52 
Hyman-Michaels Co. v. Chicago, R. I. & P. R. Co. 60.04, 61.36, 67.61 


Iilinois State Motor Service, Inc. Ext.—East Chicago & Gary, Ind. (npr) 
24.01, 24.11, 24.50, 27.32* 

Increased Commutation Fares—Jersey Central R. 69.23 
Increased Passenger Fares—Lackawanna R. (embraced in Increased 

Commutation Fares—Jersey Central R.) 
Increased Passenger Fares—Western Railroads (embraces Passenger 

Fares in Western District, FSA 35111; and for purpose of giving 

effect to findings herein, No. 11775, Arkansas Rates & Fares, 

59 I. C. C. 471; No. 11761, Iowa Passenger Fares & Charges, 

60 I. C. C. 55; and No. 32162, Texas Intrastate Passenger Fares, 

305 I. C. C. 121) 60.33, 64.03, 69.01, 69.11, 75.07 
International Corp.—See “Lease Plan” 
International Transport, Inc. Ext.—Wood Blocking (npr) 24.50, 27.31° 
Interstate Motor Freight System Stock 33.70* 


J-T Transport Co., Inc. Ext.—Grand Prairie (Mo.) 24.03, 24.30, 27.42* 
J. W. Cartage Ext.—Twine 02.24, 05.23, 27.42° 
Janitors & Elevator Operators, Chesapeake Realty Development Corp. 
(“Employee”—Railway Labor Act) 20.01 
Jones, Inc., R. L., Ext—Heavy & Cumbersome Commodities (npr) 
24.01, 26.71, 27.32° 
Jones Truck Lines, Inc.—Merger—Mound City Fwdg. Co., Inc. (npr) 80.13, 87.13* 


Kansas City-Leavenworth Bus Lines, Inc. v. Thunderbird Transp. Co., 

Inc. 13.71, 16.13, 16.21, 16.35, 69.0, 69.50 
Kroblin, Inc., A. E.—See “Heuer Truck Lines, Inc.” 
Kroninger, Inc., J. A., Com. Car. App. (npr) 23.10, 27.31° 
Kuntzman, Inc., R., Ext.—Williamsport, Md. (npr) 21.57, 24.10, 27.31* 


Lakeland Bus Lines, Inc. Ext.—Morristown, N. J., (MC-109802, Sub 9) 27.22° 
Ext.—Chatham, N. J. (MC-114325, Sub 3) formerly entitled North 
Jersey Transit 27.22° 
Ext.—Morristown, N. J. (MC-114325, Sub 2) formerly entitled North 
Jersey Transit 27.22° 
Lamb, Wm. R., Cont. Car. App. (npr) 24.30, 27.42* 
Leary, Wm. E., Ext.—Willimantic, Conn. 24.03, 24.04, 24.10, 27.41* 
Lease Plan International Corp. Stock 31.0 
L.C.L. Handling Charge—Long Island R. R. Co. 51.01, 53.41, 74.01 
Lippa Transp. Co., Inc.—Pur.—Lichtman’s Exp. Co., Inc. (Joseph Moritz, 
Trustee) 87.17* 
Liquid Transport Corp. Ext.—Chocolate 05.10, 18.35, 26.71, 27.32* 
Liquid Transporters, Inc. Ext.—Louisville (Ky.) (npr) 21.54, 24.10, 27.31* 
Local Crass Rates for Tredway’s Boonton-New York Exp., Inc. 55.81, 66.0 
Lumber—Free Time Allowance at Hold Points 18.04, 56.01, 56.05, 56.20, 56.26 


Mack’s Transport Service, Inc. Ext.—St. Louis County, Mo. 27.31* 
Marine Exp. Co., Inc. Ext.—Manistee, Mich. 23.62, 24.01, 24.18, 24.42, 24.53, 27.31° 
Maryland Transp. Co.—Control & Merger—Ray North Transfer, Inc. 

(npr) $1.15, 87.13* 
Mason & Dixon Lines, Inc. Ext.—Off-Route Point (Ga.) (npr) 23.05, 27.31° 
Matlack, Inc., E. B.—Control—Reader Bros., Inc. 22.06, 22.52, 81.73%, 84.30, 85.33 
Matlack, Inc., E. B., Ext.—Clay Products (npr) 24.13, 27.32* 
Matlock, N. J., Com. Car. App. 02.20, 23.63, 27.31* 
McBride Transp. Inc. Ext.—Yonkers, N. Y. 27.31° 
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McCormick, Jr., E. C.—Control—A. C. E. Transp. Co., Inc. 
32.90, 80.01, 81.10, 81.73*, 82.14, 82.30, 82.70, 84.30, 85.32 
McCormick, Jr., E. C.—Investigation of Control—Freight, Inc., Dixie Ohio 
Exp., & A. C. E. Transp. Co., Inc. (embraced in E. C. McCormick, 
Jr.—Control—A. C. E. Transp. Co., Inc.) 
McMahon, Gilbert, Com. Car. App. (npr) 05.23, 20.09, 26.79, 27.41° 
Metropolitan Convoy Corp. Ext.—St. Louis County, Mo. 27.32° 
Middlewest Motor Freight Bureau v. Film Transport Co. (npr) 58.01, 66.0 
Midwest Coast Transport, Inc. Ext.—Boston & New York (npr) 
16.33, 17.43, 23.71, 24.68, 27.31* 
Ext.—Frozen Foods to & from Additional Points (npr) 23.61, 24.68, 27.31° 
Miller Transporters, Ltd. Ext.—Cement 27.31°* 
Milne Truck Lines, Inc. Ext.—Alternate Route—Los Angeles, Calif. to 
Hope, Ariz. 17.42, 25.07, 25.09%, 25.42 
Missouri Pac. R. Co.—Abandonment, etc.—Beaumont, Texas (npr) 
27.11%, 29.91*, 85.41, 86.31° 
Modification of U. S. Safety Appliance Standards—Union Tank Car Co. 46.10 
Moon Freight Lines, Inc. Ext.—Atlanta, Ga. 24.45, 27.31° 
Moore, R. L. & J. T., Ext.—N. Y. Origins 23.21, 24.34, 27.31* 
Morrison-Knudsen Co., Inc. v. Missouri Pac. R. Co. 60.10, 62.03, 67.64, 74.30 
Murphy, Frank, Ext.—Brick (npr) 23.62, 24.01, 27.42° 


New York, N. H. & H. R. Co.—Abandonment (Por.)—Pomfret-Putnam, 
Conn. (npr) 29.45, 29.91° 
New York Central Transport Co.—Pur.—New York Central R. Co. 80.01, 87.17* 
Nobilium Products, Inc. v. Chicago, B. & Q. R. Co. 58.10, 64.07, 67.54 
Norfolk & W. Ry. Co. Stock (npr) 33.70* 

Northern Tank Line Ext.—International Boundary Line Points in N. Dak. 
(npr) 20.30, 21.72, 24.52, 27.31° 
Ext.—Minn. (npr) 24.10, 24.51, 27.31* 


O’Boyle & Son, Inc., M. I., Ext.—Md. Points (npr) 24.60, 26.71, 27.32* 
O’Boyle & Son, Inc., M. I. v. E. B. Matlack, Inc. 21.40, 21.42 


Pacific Intermountain Exp. Co. Ext.—Petrochemicals 16.10, 22.54, 24.10, 26.71, 27.32* 
Paper—See “Distance Rates” 
Pawtuxet Valley Bus Lines, Inc. Ext.—Special Operations (R. I.-Conn.) 

(npr) 13.70, 21.98, 27.21° 
Petroleum Carrier Corp. Ext.—Cement 24.40, 27.32* 
Petroleum Tank Lines, Inc. Ext.—Cement 23.10, 27.31* 
Petroleum Transit Co., Inc. (now reentitled Petroleum Transit Corp. of 

S. Car.) Ext.—Va. (npr) 23.01, 27.31* 
Phillips Petroleum Co. v. Akron, C. & Y. R. Co. 57.41, 67.61 
Pilot Freight Carriers, Inc-—Merger—Arlington Transp. Co. (npr) 15.03, 87.13* 
Propst Transport, Inc. Ext.—St. Louis County, Mo. 27.31* 
Public Service Coordinated Transport Ext.—Morristown, N. J. 

16.34, 24.79, 26.70, 27.22* 
Ext.—Morristown via Irvington, N. J. 27.22° 


Raab, L. H., Cont. Car. App. (npr) 18.32, 23.60, 24.03, 27.42* 
Rates—See “Trailer-on-Flatcar” 
Reali, P. A., Ext.—Groton, Conn. (npr) 27.22° 
Refrigerated Transport Co., Inc. Ext.—Frankfort, Mich. 15.16, 21.02, 27.31* 
Reliable Transp. Co. Ext.—Tacoma, Wash. 26.71, 27.32* 
Republic Steel Corp. v. Pennsylvania R. Co. 57.30, 67.61 
Ribble Co., N. C. v. Erie R. Co. 58.11, 66.72 
Roofing & Building Materials—Baltimore, Md. to N. Car. 55.83, 67.73 
Roofing or Siding—Twin Cities to S. Dak. 55.02, 64.11, 67.64 
Routing—Akron, C. & Y. R. on Overhead Traffic 16.21, 16.23, 54.81 
Ruan Transport Corp. Ext.—Liquid Feeds (npr) 13.78, 22.19, 27.32° 
Rude Carrier Corp., E. M., Ext.—Reynolds, Pa. (npr) 24.08, 26.74, 27.42* 
Ryder Tank Line, Inc. Ext.—Ala. (npr) 27.31° 
Ext.—Fla. (npr) 27.31* 
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Safety Appliances, U. S.—See “Modification of” 
Safeway Truck Lines, Inc. Ext.—Chicago, Ill. 16.56, 24.15, 27.31° 
Schaffer, A. W., Ext.—Granite 18.24, 21.01, 23.01, 27.31° 
Schroder’s Exp., Inc.—Pur.—A. E. Fossmeyer 82.70, 87.13* 
Schutt, Jr., Inc., John v. Pennsylvania R. Co. 67.33, 74.01 
Seco Trucking Co. Ext.—Atlas, Mo. (npr) 21.02, 26.74, 27.41° 
Sellers, W. D., Jr., & E. M.—Control—Huckabee Transport Corp. (Ga. 

Corp.) 17.11, 17.35, 81.74*, 82.70 
Sellers, W. D., Jr., E. M. Sellers, Baggett Transp. Co. et al.—Investigation 

of Control—Huckabee Transport Co. (Ga. Corp.) (embraced in 

Sellers, W. D., Jr., & E. M.—Control—Huckabee Transport Corp. 

(Ga. Corp.)) 

Shannon, Emma, & Others—Investigation of Operations (embraced in 
Fraering Brokerage Co., Inc.—Investigation of Operations) 
Somerset Bus Co., Inc. Ext.—Madison, N. J. 27.22° 
Southern Tank Lines, Inc. Ext.—Jeffersonville, Ind. (npr) 24.51, 27.32° 

Ext.—Louisville (Ky.) (npr) 27.31° 
Southern Transport, Inc. Ext.—St. Louis County, Mo. (Dismissed) 27.32* 
Square Deal Cartage Co. Ext.—St. Louis County, Mo. 27.32° 
Squaw Transit Co. Ext.—N. J. (npr) 24.18, 24.24, 27.32° 
Staples, Terry—Transfer—Jacob Rice & Sons (npr) 18.57, 28.10, 28.12 
Stevenson, J. F. & Hester L., Ext.—Ohio (npr) 27.31* 
Stop-Off Provision—Wilson Truck Co., Inc. 13.53, 16.23, 65.10 
Storm, G. R., Com. Car. App. (npr) 16.56, 24.51, 27.32° 
Stutzman, V. P.—Investigation of Operations 05.90, 05.93 
Subler Transfer, Inc. Ext.—Bellefontaine, Ohio (npr) 13.74, 20.08, 21.40, 24.57, 27.41°* 

Ext.—Jackson, Ohio (npr) 13.74, 20.08, 21.40, 24.57, 27.41° 

Ext.—Meat & Meat Products (npr) 13.74, 20.08, 21.40, 24.57, 27.41° 
Suburban Transfer Service, Inc. Ext.—East Orange, N. J. 27.41° 


Ext.—Washington, D. C. 16.52, 16.80, 21.54, 23.62, 27.41° 
Sugar—Gulf & South Atlantic Ports to Ohio River Crossings 

16.38, 17.43, 51.03, 55.04, 55.82, 67.81 

Syrup—Keokuk, Iowa to Chicago, II. 13.42, 55.82, 64.11, 64.14, 67.81 


Terminal Services, Part II, See “Humble Oil & Refining Co.” 
Terminal Transport Co., Inc.—Control & Merger—Coats Motor Transfer 

Co., Ine. 82.10, 82.35, 87.17* 
Terminal Transport Co., Inc. Note 33.53* 
Texas & N. O. R. Co.—Abandonment (Por.)—Breaux Bridge Subdivision 

(La.) (omitted from June Journal) 29.50 
Texas & Pacific Motor Transport Co.—Alexandria (La.) Keypoint 

16.75, 16.80, 21.78, 24.01, 27.31%, 28.23 

Texas Intrastate Freight Rates & Charges 75.02, 75.03, 75.33 
Tigelaar & Deweerd Ext.—4 Mich. Counties (npr) 24.66, 24.78, 27.31* 
Trailer-on-Flatcar Rates—New York Central R. 16.78, 55.82, 64.15, 67.09 
Transamerican Freight Lines, Inc. Ext.—Alternate Route—Albany to 

Springfield 21.42, 25.07(2), 25.09%, 25.21, 25.41, 25.50 
Transamerican Freight Lines, Inc. Ext.—Madison, Ind. 22.01, 24.10, 25.21, 27.31° 
Transcontinental Refrigerated Carriers, Inc—Agreement 138.74, 61.24, 51.36, 51.72* 
Transport Service, Inc. Ext.—Neb. 22.01, 24.18, 24.30, 24.31, 27.32* 
Tri-State Trucking Co. Ext.—Wickliffe, Ky. (npr) 13.72, 24.71, 27.32° 
Tri-State Whsg. & Distbg. Co—Pur. (Por.)—Mid-Continent Freight 

Lines, Inc. (now Tri-State Trucking Co.) 80.07, 80.17, 87.23* 


Union Tank Car. Co.—See “Modification of U. S. Safety Appliance 
Standards” 
United States v. San Diego & A. E. Ry. Co. 16.10, 58.10, 62.01, 66.73 
United States Van Lines, Inc.—Pur.—A. Burgess & Sons, Inc. (npr) 80.09, 87.13* 
United Transports, Inc. Ext.—St. Louis County, Mo. 27.31° 
Ext.—Vicksburg, Miss. 27.31* 


Victory Transp., Inc. Ext.—Bakery Goods, etc. 16.88, 24.01, 26.71, 27.32* 
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Waggener Paint Co. v. Chicago G. W. Ry. Co. 64.07, 67.53, 74.01 


Walker Hauling Co., Inc. Ext.—Ala. (npr) 21.02, 24.25, 
Ext.—Fla. (npr) 21.02, 24.25, 
Wargo, George, Com. Car. App. (npr) 23.60, 24.30, 


Waterloo R. Co.—Abandonment (Por.)—Waverly Branch (Iowa) 


29.45, 29.50, 29.80, 
Watkins Motor Lines, Inc. Ext.—Dubuque, Iowa (npr) 24.60, 
Ext.—Exempt Commodities 23.71, 


Welding Electrodes—Cleveland, Ohio to Boston, Mass. (omitted from 
September Journal) 

West Motor Freight, Inc.—See “Class & Commodity Rates” 

Western Auto Transports, Inc. Ext.—St. Louis County, Mo. 


20.30, 21.72, 24.10, 26.10, 26.71, 


White Bus Co., Inc. Ext.—Morris Township, N. J. 
Whitfield Transp., Inc. Ext.—Albuquerque, N. Mex. (npr) 


Ext.—Regular Routes (Texas-N. Mex.) 26.60, 26.74, 


Wilder, G. C., & Herman Kerns Ext.—Commercial Fertilizer 


18.35, 21.57, 24.03, 


Wycoff Co., Inc. Ext.—Regular Routes (Utah-Wyo.) 


02.24, 04.00, 20.02, 23.50, 24.11, 24.51, 


27.31* 
27.31* 
27.32* 


29.91° 
27.32* 
27.31* 

67.61 
27.31° 
27.22* 
27.32° 
27.31* 
27.42° 


27.31° 





List of New Members 


John P. Connor, 1901 Lawrence Street, N. E., Washington 18, D. C. 
Jack J. Doyle, P. O. Box 2514, Billings, Montana. 

Frederick H. Figge, 410 O’Farrell Street, Collinsville, Illinois. 
Edward L. Fitzgibbon, 1202 Equitable Building, Portland 4, Oregon. 


A. Arthur Davis, Brody, Parker, Miller, Roberts & Thoma, 400 Empire Building, 
Des Moines 9, Iowa. 


George L. Fowler, Room 215, Courthouse, Odessa, Texas. 


Richard Harrington, Athearn, Chandler & Hoffman, 593 Market Street, San Fran- 
cisco 5, California. 


Robert R. Kolthoff, P. O. Box 7146, Akron, Ohio. 


Edward S. Lord, Research Analyst, Traffic Executive Association, Eastern Railroads, 
One Park Avenue, New York 16, N. Y. 


Raymond Rabin, 1311 G Street, N. W., Suite 601, Washington 5, D. C. 


J. Alan Royal, 2928 Southern Avenue, S. E., Washington 20, D. C. 


REINSTATED TO MEMBERSHIP 


Robert Earl Potter, Southern Pacific Company, Rm. 508 - 610 South Main Street, 
Los Angeles 14, California. 


* Elected to Membership, September, 1959. 











Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhede Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 
A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 
Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
anand 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 


—1H— 
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District of Columbia Chapter 
J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 


must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Traffic Manager, Central Area, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 


Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 


Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 
Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 


pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 


Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and IIlinois 
Chicago Chapter 


Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 
lis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis Chapter 


John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills. Chairman, Box 111. Amarillo. Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 
John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, P. O. Box 5308, Terminal 
Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 


Puget Sound Chapter 
Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 
Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p.m. Members of other Chapters are cordially invited to attend. 


District 16—California, Nevada and Arizona 
San Francisco Chapter 


Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 1958 .................... 


Ean ak ee a oa accor ccescstncisscehtccdccrccasnscnense 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
i aenene (printed and unprinted) from January 1951 through 
anuary 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Interstate Commerce Commission—Organization, Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 ................... 
Pamphlet, revised as of January 1, 1959, (companion work to chart) 


* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland suede 


* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
— by Warren H. Wagner. 1959 Revision prepared by Robert B. 

ee re er ee RR I ee Te Oe a 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im y the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


* Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Specsel BenraPay.. Prepared by Specialists 

tion Law 


in Education, Transporta Practice and Procedure .......... 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939. (Published May, 1951.) This booklet con- 
tains 256 Supreme Court Decisions, among which are 172 decisions im- 
“RS LS ok RR es RR, 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. lg en 
This Supplement. wr: 3 to date the original Book of bstracts. 
It covers the period 1953 through June, 1956 ou... cccsssscsecsesesecseeseeneeneenees 














* Companion Works. 
Pamphlets Temporarily Out of Print 
Cost and Value of Service in Rate Making for Common Carriers. 
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